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Summary of the Contents

Workers’ compensation underwriting results have recently deteriorated, as dis-
cussed in the article by Elizabeth Yates and John Burton. The overall operating ratio for
years 1976 to 2001 is shown in Figure A. In essence, the higher the overall operating ra-
tio, the worse the underwriting experience, and when the ratio is greater than 100, car-
riers lose money even when investment income is considered. Between 1993 and 2000,
the overall operating ratio was less than 100, which represented an impressive period of
prosperity. But the poor results in 2001 were perhaps even more impressive, with the
overall operating ratio soaring to 109.7, the highest figure in at least 25 years.

California has enacted significant reforms in the workers’ compensation program for
the first time since 1993. Glen Shor and Suzanne Marria describe and analyze the
changes, which include substantial increases in cash benefits, increased emphasis on re-
turn to work and rehabilitation programs for injured workers, and enhanced enforcement
of coverage requirements for employers. One key to the success of some of the reforms is
an effective state workers’ compensation agency, and the authors identify the problems

is Next Challenge.............. 11 | caused by the reductions in agency resources as a result of the state’s financial crisis.
Workers’ compensation is normally the exclusive remedy for an injured employee
The Intentional Injury against the employer. Most states, however, allow the employee to bring a tort action
Exception to the against the employer when the injury is a result of an intentional act of the employer. A
Exclusive Remedy recent New Jersey Supreme Court decision has clarified that state’s application of the
DOCETING eennseeeeeeeeseeoeeson, 23 | intentional harm exception to the exclusive remedy doctrine by allowing a tort suit to
proceed to trial for an employee who was injured after the employer disabled the safety
guard on a rolling mill - except during OSHA inspections.
Figure A
Overall Operating Ratio as a Percent of Premiums, 1976-2001
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JACKSON HOWARD BUNN, JR.

Howard Bunn died July 29, 2002
at the North Carolina Memorial Hos-
pital in Chapel Hill from complica-
tions related to diabetes. He was born
in Zebulon, North Carolina on Octo-
ber 18,1937.

Howard received his bachelor’s
degree in 1959 and his law degree in
1963 from Wake Forest University.
After practicing law for seven years,
he was appointed in 1970 by Gover-
nor Robert Scott to serve as Chair-
man of the North Carolina Industrial
Commission.

Howard moved to Washington,
D.C. in 1974 when he was appointed
by the U.S. Secretary of Labor to serve
as the Executive Director of the Inter-
departmental Workers’ Compensa-
tion Task Force. He lived in the Chi-
cago area from 1977 to 1993, where he
continued his employment in work-
ers’ compensation, first as Vice Presi-
dent of the National Association of
Independent Insurers and later as a
private consultant.

In 1993 Howard returned to
North Carolina, where he was again
appointed as Chairman of the Indus-
trial Commission, this time by Gover-
nor Jim Hunt, where he served until
his retirement in 1999.

Howard was a frequent speaker
at workers’ compensation confer-
ences, and he was co-founder of the

annual National Symposium on
Workers” Compensation. He also
served as a member of the Advisory
Board for the Workers’ Compensation
Policy Review.

Howard is survived by his wife,
Kay Wiggs Bunn, a daughter and two
sons, his former wife, six grandchil-
dren, and three stepchildren. A me-
morial service was held for Howard
on August 1 at the Zebulon Baptist
Church.

I first met Howard 1972 when he
was Chairman of the North Carolina
Industrial Commission. He invited
me to meet the Governor and mem-
bers of the legislature to help per-
suade them to improve the state’s
workers’ compensation law in re-
sponse to the recommendations of the
National Commission on State
Workmen’s Compensation Laws. He
introduced me to southern hospitality
on that trip, including memorable
visits to restaurants specializing in
southern cooking and to his favorite
jazz spots. We became life-long
friends during that visit.

He and Bob Collyer subsequently
started the National Symposium on
Workers’ Compensation, which they
directed for about 15 years. I spoke at
every one of the annual meetings of
the National Symposium, and those
occasions helped cement my friend-

ship with Howard. Later, when Ed
Welch and 1 took over as co-
directors of the National Symposium,
Howard was our most regular atten-
dee, which allowed me to entertain
him at my home and try to persuade
him that northern hospitality was
not an OXymoron.

I remember highs and lows of
Howard’s life. Among the former are
my recollections of Howard’s interest
in jazz, which included our ex-
changes of records and CDs we espe-
cially liked. He was particularly
proud to give me a copy of a CD fea-
turing his son, a professional musi-
cian. T also remember Howard’s
championing the deregulation of
workers’ compensation insurance
markets — at a time before this was
acceptable to some segments of the
insurance industry, and as a result his
stand jeopardized the financial status
of the National Symposium. I recall
his mentoring young persons inter-
ested in workers’ compensation and
his continuing interest in improving
the program. And, at the bottom line,
I always enjoyed my time with How-
ard. We could always find something
interesting to discuss and could chal-
lenge each other in a friendly way.

Too soon. Too young. May he
rest in peace.

John Burton

Workers’ Compensation: Benefits, Costs, and Safety under
Alternative Insurance Arrangements

A book authored by Terry Thomason, Timothy P. Schmidle, and John F. Burton, Jr., published by the Upjohn Institute, ex-
amines the four principle objectives of workers’ compensation and their achievement as influenced by market factors. How are
adequate benefits, affordable costs, delivery system efficiency, and safety in the workplace accomplished under various insur-
ance arrangements, and what impact does public policy have on the balance among these sometimes competing goals? To read
about the authors’ research and results, order this book by calling 616-343-4430, or by visiting http://upjohninst.org.

457 pp. $43 cloth ISBN 0-88099-218-2 / $25 paperback ISBN 0-88099-217-4 January 2001
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Workers’ Compensation Underwriting Results Deteriorate

by Elizabeth Yates and John F. Burton, |r.

The underwriting results for the
workers’ compensation insurance
industry have rapidly deteriorated
since the halcyon days of the mid- to
late-1990s, according to results re-
cently released by AM. Best. The
overall operating ratio is the most
comprehensive measure of underwrit-
ing experience for insurance carriers.
The overall operating ratio is meas-
ured as expenses minus investment
income as a percentage of premiums.
When the overall operating ratio is
greater than 100, carriers lose money
even when investment income is con-
sidered. Conversely, an operating ra-
tio of less than 100 indicates that the
industry is profitable when invest-
ment income is included.

UNDERWRITING RESULTS VARY

The overall operating ratio for
the workers’ compensation industry
for 1976 to 2001 is shown in Figure A
and Table 1, and the cyclical nature of
profitability in the industry is evi-
dent. Two years of losses in 1976-1977

were followed by six years of profits
through 1983. The operating ratio was
below 90 in 1981 and 1982, indicating
that carriers had profits that ex-
ceeded $10 for every $100 of premi-
ums in those years.

...the overall operating ratio
0f 109.7 in 2001 indicates the

underwriting losses in that

year were worse than in any
other year for which data are

available.

The workers’ compensation in-
surance industry was then unprofit-
able in every year from 1984 to 1992.
During this nine-year stretch of unfa-
vorable results, carriers lost from
$3.40 to $8.70 for every $100 of work-
ers’ compensation premiums. One
result of this unfavorable experience
is that the workers’ compensation
industry took the lead in “reform” ef-
forts that reduced benefits and tight-
ened eligibility standards in many

states.! Because insurance regulators,
who refused to allow insurance rates
to increase as rapidly as losses, were a
major source of the underwriting
losses in many jurisdictions, workers’
compensation carriers pursued and
achieved deregulation of the workers’
compensation insurance markets in
many states.’

The results of deregulation and
the various reforms of workers’ com-
pensation in the early to mid-1990s
are evident in the underwriting re-
sults from 1993-2000, when the over-
all operating ratio was less than 100
in every year. This was the longest
string of profitable years for the
workers’ compensation insurance
industry in the last half-century (and
perhaps in the history of workers’
compensation). The best years were
1995 to 1997, when on average carriers
had profits of more than $19.00 per
$100 of premium.

The underwriting experience of
workers” compensation carriers
steadily deteriorated after 1997. In-
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Overall Operating Ratio as a Percent of Premiums, 1976-2001
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Table 1 Workers' Compensation Insurance Underwriting Experience, 1973-2001

Losses and
Loss Adjustment Underwriting Combined Net inv. Overall

Year Losses Adjustment Expenses Expenses Dividends to Ratio After Gain/Loss and Operating

Incurred* Expenses*  Incurred* Incurred**  Policyholders* Dividends Other Income* Ratio

(1) 2) 3) (4) (5) (6) (7) (8)

1973 68.5 8.5 77.0 19.8
1974 71.6 8.7 80.3 19.6
1975 74.0 8.2 82.2 18.9 6.3 107.4
1976 78.2 8.4 86.6 17.6 5.4 109.6 6.9 102.6
1977 78.0 8.9 86.9 16.7 5.1 108.6 7.4 101.2
1978 74.4 8.7 83.0 16.4 5.6 105.0 7.8 97.2
1979 70.4 9.2 79.6 16.8 6.5 103.0 9.2 93.7
1980 67.6 8.4 76.1 17.4 8.0 101.4 10.8 90.7
1981 66.1 9.0 75.1 19.0 8.7 102.8 13.0 89.8
1982 64.3 9.1 73.4 20.6 9.9 103.9 15.0 88.9
1983 70.6 9.2 79.9 22.0 10.6 112.5 16.2 96.3
1984 81.0 9.8 90.8 21.2 9.9 121.9 16.7 105.2
1985 81.0 9.5 90.5 19.0 9.3 118.8 15.0 103.8
1986 85.4 10.2 95.5 18.0 7.6 121.1 13.7 107.4
1987 82.2 10.9 93.1 18.0 6.4 117.6 12.8 104.8
1988 83.4 10.8 94.2 17.8 6.4 118.4 12.7 105.7
1989 83.3 1.4 94.7 17.4 6.1 118.2 13.4 104.8
1990 83.8 10.7 94.6 17.6 5.1 117.4 13.0 104.4
1991 87.8 11.5 99.3 18.5 4.9 122.6 14.0 108.7
1992 83.9 13.2 97.1 19.8 4.6 121.5 18.1 103.4
1993 71.6 12.4 84.0 20.4 4.7 109.1 16.7 924
1994 60.3 13.1 734 21.7 6.3 101.4 14.5 86.9
1995 55.2 12.5 67.7 23.3 6.0 97.0 16.8 80.2
1996 55.8 13.7 69.5 254 4.8 99.7 17.6 82.1
1997 55.6 13.8 69.4 25.9 54 100.7 20.4 80.3
1998 60.2 15.3 75.5 26.7 5.3 107.6 15.7 91.9
1999 65.9 15.8 81.7 28.0 5.6 115.3 20.5 94.8
2000 71.2 15.9 87.1 26.5 45 118.2 19.6 98.5
2001 78.1 13.8 91.9 26.2 3.6 121.7 12.0 109.7

Source:
Best's Aggregate & Averages Property/Casualty, 2002 and prior Editions, © A.M. Best Company - used with permission.

Notes:

Losses Incurred (also termed the pure loss ratio) (1) plus Loss Adjustment Expenses (2) equals Losses and Adjustment
Expenses Incurred (3). Losses and Adjustment Expenses Incurred (3) plus Total Underwriting Expenses Incurred (4) plus
Dividends to Policy Holders (5) equals Combined Ratio after Dividends (6). Combined Ratio after Dividends (6) minus Net
Investment Gain/Loss and Other Income (7) equals Overall Operating Ratio (8). As of 1992, the methodology for allocating
investment income changed slightly; as a result, 1992-2001 numbers in the last two columns are not directly comparable to
those for earlier years.

* Percentage of net premiums earned
** Percentage of net premiums written
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deed, between 1997 and 2001, the over-
all operating ratio jumped almost 30
points, which is the most rapid rate of
deterioration during the period cov-
ered by the data in Figure A (namely
1976 to 2001). Moreover, the overall
operating ratio of 109.7 in 2001 indi-
cates the underwriting losses in that
year were worse than in any other year
for which data are available.

A full explanation of the recent
deterioration in the underwriting ex-
perience is beyond the scope of this
article.’ However, there is one funda-
mental difference between the adverse
experience of the late 1980s and early
1990s and the deteriorating profitabil-

ity since 1997. In the earlier period,
benefits paid to workers were increas-
ing rapidly, while that has not been
true in recent years. In 1984, benefits
paid to workers were 1.21 percent of
payroll and continued to climb until
1992, when they peaked at 1.68 per-
cent of payroll. Since then, benefits as
a percent of payroll have declined
every year through 2000 (the latest
year with data), when they were 1.03
percent of payroll.*

COMPONENTS OF THE OVERALL
OPERATING RATIO

The loss ratio is incurred losses
as a percentage of premiums.5 When

premiums drop more rapidly than
losses (or when premiums increase
less rapidly than losses), the loss ratio
will increase. As shown in Figure B
and Table 1 (column 1), the loss ratio
increased rapidly from 55.6 percent in
1997 to 78.1 percent in 2001.

The total of incurred losses and
incurred loss adjustment expenses is
also shown in Figure B and in Table 1
(column 3). The difference between
the two lines in Figure B is incurred
loss adjustment expenses, which are
also shown in Table 1 (column 2).
Loss adjustment expenses include the
cost of processing claims. From 1973
to 1985, loss adjustment expenses

Figure C
Underwriting Expenses Incurred as a Percent of Premiums, 1976-2001
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were always less than 10 percent of
premium, but they have been at least
10 percent since 1986 and they aver-
aged over 15 percent in 1998 to 2001.
The higher costs in the last decade
reflect in part the more intensive ef-
forts to manage health care costs for
disabled workers.

Underwriting expenses incurred
as a percent of premiums are shown
in Figure C and Table 1 (column 4).
These expenses, which include com-
missions and broker fees, have also
generally increased over time. Be-
tween 1973 and 1992, underwriting
expenses were greater than 20 per-

cent of premium only thrice; since
1993, underwriting expenses have
been 20 percent or greater in every
year and averaged 27 percent in 1998
to 2001.

Dividends as a percent of premi-
ums are presented in Figure D and
Table 1 (column 5). Prior to deregula-
tion of the workers’ compensation
insurance markets in recent decades,
carriers were limited in their ability
to compete by lowering insurance
rates at the beginning of the policy
period. However, both mutual and
stock companies could compete by
offering policies that paid dividends

to policyholders after the policy pe-
riod. In the early 1980s, dividends
ranged from 8.0 to 10.6 percent of pre-
miums. Since 1990, dividends have
never exceeded 6.3 percent of premi-
ums, and dividends averaged less than
five percent of premiums in 1998 to
2001.

The combined ratio after divi-
dends is presented in Figure E and
Table 1 (column 6). The combined
ratio is the sum of the loss ratio
(column 1), loss adjustment expenses
(column 2), underwriting expenses
(column 4), and dividends (column
5). When the combined ratio exceeds
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Figure F

Net Investment Gain/Loss and Other Income as Percent of Premiums, 1976-2001
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100 percent, insurers lose money on
their underwriting experience be-
cause premiums are not adequate to
cover losses and expenses. As shown
in Figure E, the combined ratio ex-
ceeded 100 percent in every year be-
tween 1975 and 1994, and was greater
than 110 percent in every year from
1983 to 1992. The combined ratio then
dropped sharply to 1992 until reach-
ing a low of 97.0 in 1995. The com-
bined ratio deteriorated (increased)
in every year after 1995, reaching 121.7
percent in 2001 and averaged 118 per-
cent in 1998 to 2001. Restated, for
every $100 of premium received by
workers’ compensation carriers in
1998 to 2001, there were $118 of losses,

loss adjustment expenses, underwrit-
ing expenses, and dividends.

The combined ratio after divi-
dends provides an incomplete report
on the underwriting experience in the
workers’ compensation insurance
market, however, because no account
is taken of investment gains (or
losses) and other income received by
workers’ compensation carriers. Net
investment gains (or losses) and
other income as a percent of premium
(“net investment income”) are shown
in Figure F and Table 1 (column 7).
Since 1980, net investment income
has been at least 10 percent of pre-
mium, and since 1990 net investment

income has been at least 13 percent of
premium in every year but one. Of
current concern to workers’ compen-
sation carriers is that 2001 was the
year when net investment income
dropped to the lowest rate since 1980.
The net investment income of 12.0
percent of premium in 2001 repre-
sented a drop from an average of 20
percent in 1999 and 2000 and re-
flected the low interest rates and dis-
mal stock market performance last
year.

ANALYSIS

The overall operating ratio of
workers’ compensation is compared

Figure G

Overall Operating Ratio as Percent of Premiums,
Workers' Compensation and Commercial Lines, 1985-2001
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Table 2
Underwriting Experience,
Workers' Compensation and Commercial Lines
1991-2001
Overall Operating Ratio- Overall Operating Ratio-
Year Workers' Compensation Commercial Lines
1976 102.6
1977 101.2
1978 97.2
1979 93.7
1980 90.7
1981 89.8
1982 88.9
1983 96.3
1984 105.2
1985 103.8 107.5
1986 107.4 97.7
1987 104.8 93.9
1988 105.7 93.2
1989 104.8 95.7
1990 104.4 95.9
1991 108.7 96.0
1992 103.4 101.5
1993 92.4 94.2
1994 86.9 99.6
1995 80.2 95.1
1996 82.1 92.6
1997 80.3 87.9
1998 91.9 93.0
1999 94.8 97.6
2000 98.5 94.8
2001 109.7 107.8
Source:
Best's Aggregate & Averages Property/Casualty, 2002 and prior Editions, © A.M. Best
Company - used with permission.
Notes:
The Overall Operating Ratio is the total of all underwriting expenses and income from
investments as a percentage of premiums.
"Commercial Lines" includes all insurance lines except passenger auto and
homeowner multiples peril insurance.
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to all commercial lines of insurance for
1985 to 2001 in Figure G and Table 2.
The comparison reinforces the impres-
sion of the volatility of the underwrit-
ing results in the workers’ compensa-
tion insurance industry. The workers’
compensation industry had smaller
losses (a lower operating ratio) than
other commercial lines in 1985; work-
ers’ compensation had losses (overall
operating ratios were in excess of 100)
while other commercial lines were
profitable (overall operating ratios
were less than 100) from 1986 until
1991; workers’ compensation had
greater losses than other commercial
lines in 1992; workers’ compensation
was more profitable (a lower overall
operating ratio) than other lines from
1993 to 1999; workers’ compensation
was profitable but less so than other
lines in 2000; and workers’ compensa-
tion had losses that exceeded those in
other commercial lines in 2001

The rapid deterioration in the un-
derwriting results in workers’ com-
pensation insurance since 1997 is obvi-
ously a great concern to workers’ com-
pensation insurance carriers, espe-
cially because the 2001 overall operat-
ing ratio is the highest in at least 25
years. But not just workers’ compensa-
tion carriers should be concerned, be-
cause the results are likely to be higher
premiums and increased difficulties in
finding workers’ compensation poli-
cies in the voluntary markers for em-
ployers, and more resistance to paying
marginal and even legitimate claims
for employees.

The worse scenario is that the
insurance industry will react to the
deteriorating underwriting experience
by attempting to launch a new wave of
reforms reminiscent to those of the
early and mid-1990s, when benefits
were reduced in some states and eligi-

9

bility rules to receive any workers’
compensation benefits were tightened
in many states.’ Although it probably
will be harder for carriers to enlist em-
ployers in a new reform effort since
employers have experienced declining
workers’ compensation costs in most
recent years,” the incentives for reform
could rapidly strengthen if the under-
writing losses translate into higher
premiums; if the slack economy leads
to a significant increase in claims for
cash benefits from injured workers
who are unable to return to their jobs;
and if the surge in medical costs in the
general health care system spills over
into rapid acceleration of health care
costs in workers’ compensation. We
will monitor these possible develop-
ments in the Workers” Compensation Pol-
icy Review.

ENDNOTES

1. The reform efforts are examined in
Spieler and Burton (1998).

2. The deregulation of the workers’
compensation insurance market is examined
in Thomason, Schmidle, and Burton (2001a:
39-43).

3. The deterioration in the overall oper-
ating ratio in recent years appears to be due
to a combination of declining premium and
adverse developments in some of the compo-
nents of expenses and income that consti-
tute the overall operating ratio. One possible
explanation of dropping premium is that the
high profitability of the industry in the mid-
and late 1990s attracted more capital to the
workers’ compensation industry, which in

turn led to increasing competition. As a re-
sult of deregulation, the competition was
less constrained than in the period of admin-
istered pricing, which facilitated vigorous
price competition in recent years. Thoma-
son, Schmidle, and Burton (2001b: 5) report
that the most comprehensive form of de-
regulation - lost cost systems that do not
require prior approval by regulators of rates
promulgated by carriers - is, on average,
associated with about an 11 percent reduc-
tion in the employers’ costs of workers’ com-
pensation insurance.

4. The 1984 result for benefits paid to
workers as a percent of payroll is from Tho-
mason, Schmidle, and Burton (2001a: Table
A.l). The 1992 and 2000 results are from
Mont, Burton, Reno, and Thompson (2001

Table 13).

5. Incurred losses include paid losses
plus reserves for future losses for injuries or
diseases that have already occurred. An ex-
tended discussion of Insurance Terminology
is included in Thomason, Schmidle, and
Burton (2001a, Appendix B).

6. The surge in workers’ compensation
costs and the unfavorable underwriting re-
sults from 1985 to 1991 and the resulting
developments in the “neo-reform era” begin-
ning in 1992 are discussed in Burton (2001).

7. Private sector employers’ expendi-
tures on workers’ compensation dropped
from 2.99 percent of payroll in 1994 to 1.92
percent of payroll in 2001 before increasing
somewhat to 1.96 percent of payroll in 2002
(Burton 2002, Figure A).
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John Burton’s Workers’ Compensation Resources currently provides two services to workers’ compensation
aficionados. The first is this bi-monthly publication, the Workers’ Compensation Policy Review. The second is a website
at www.workerscompresources.com. Access to the website is currently free. Portions of the site will soon be
available to subscribers only.

The website offers several other valuable features:

« Summaries of the contents of Workers’ Compensation Policy Review and an Author’s Guide for
those interested in submitting articles for consideration of publication.

« An extensive list of international, national, and state or provincial conferences and meetings
pertaining to workers’ compensation and other programs in the workers’ disability system.

«  News updates of current events in workers’ compensation.

+ Posting of Job Opportunities and Resumes for those seeking candidates or employment in
workers’ compensation or related fields.

o The full text of the Report of the National Commission on State Workmen’s Compensation Laws. The
report was submitted to the President and the Congress in 1972 and has long been out of
print.

For more information about the website, and to make suggestions about current or potential content,
please contact website editor Elizabeth Yates at webeditor@workerscompresources.com.

Free Sample for a Friend

Do you have a colleague who would benefit from receiving in-depth
analyses of workers’ compensation policy issues? Fill out and submit
the form below and we’ll provide them with a free sample of our
publication. Free samples can also be requested through our website
at www.workerscompresources.com.

Name:
Organization:
Address:
City: State: Zip:

Mail to: Workers’ Compensation Policy Review, 146 Wetumpka Lane,
Watchung, NJ 07069 OR Fax to: 908-753-2457
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California Passes Workers’ Compensation Reform:
Implementation is Next Challenge

by Glenn Shor and Suzanne Marria

BACKGROUND

Significant workers’ compensa-
tion reform was enacted in California
for the first time since 1993 in a bill
signed by Governor Gray Davis on
February 15, 2002. The law makes
changes in several areas including:

+  Benefits for Injured Workers

+  Return to Work

+  Vocational Rehabilitation

+  Medical care and cost contain-
ment

«  Audit of claims payment activity
of insurers and third party adminis-
trators

+  Enforcement of insurance coverage
requirements and action against ille-
gally uninsured employers

+  Establishment of a governor-
appointed position of Court Adminis-
trator

The signing of the bill came after
four sessions of intense legislative
action and the veto of three prior om-
nibus reform bills by the governor.
Each bill had been rejected as not
providing a balance between benefit
increases and system savings. A re-
view of the veto messages depicts the
search for that balance.

What Took So Long?

In vetoing SB 320 in 1999, the
governor found that the hill, “while
seeking to increase benefits for in-
jured workers, fails to meet the test of
moderation. While T recognize that
some benefits for injured workers
have fallen behind the cost of living in
recent years, SB 320 increases benefits
far beyond what I believe California
employers can absorb without nega-
tively impacting the economy.”

In 2000, the veto message for
SB 996 again stressed the impact on
the economy. “(The) proposed re-
forms to the workers’ compensation
system ... are not sufficient to sup-
port such a large benefit increase
without having an adverse impact
on the California economy.” But the
message went further. “All parties
have come to recognize that the
benefit paid to injured workers in
California has not been increased in
many years and needs to be in-
creased. I intend to sign a bill that
incorporates reasonable benefit in-
creases and additional system re-
forms to ensure that California’s
system of workers’ compensation
operates in a fair and cost efficient
manner.”

In vetoing SB 71 in 2001, the gov-
ernor specified that any comprehen-
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sive bill would have to satisfy four
goals:

1) Provide a significant benefit in-
crease for injured workers;

2) Promote early and sustained return
to work within the person’s medical
and work restrictions;

3) Implement effective medical cost
containment measures while assuring
the quality of care provided; and

4) Target benefit dollars to achieve
the best outcomes for injured work-
ers.

The governor offered to work
collaboratively in the 2001 veto mes-
sage. “If we work together, the legis-
lature, my staff and the interested
parties can craft a comprehensive bill
reaching all four goals before the 2002
legislative session begins.” Threats of
a ballot initiative if legislation was
not forthcoming also pushed action
by the legislature.

AB 749

The bill that emerged from this
discussion to become AB 749 ad-
dressed each of the four goals in the
governor’s 2001 veto. It provided a
significant benefit increase, pro-
moted return-to-work programs,
created new mandates on medical
cost containment, and targeted bene-
fits. The passage and signing was the
product of a long process of negotia-
tion and education that went on
through multiple and thorough legis-
lative hearings, excellent legislative
and executive branch staff work, and
research and analysis done inside the
workers’ compensation system.

A labor-management oversight
body created in the 1989 reform and
modified in the 1993 act, the Com-
mission on Health and Safety and
Workers” Compensation (CHSWC),
pursued its mandate to conduct con-
tinuing oversight of the workers’
compensation system. Its members,
staff, research consultants and advi-
sory boards released reports on sys-
tem trends and operations, and col-
laborated with the Division of
Workers’ Compensation (DWC),
the Workers’ Compensation Insur-
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Table 1 - Distribution of States’ Benefits as Indexed against
State Average Weekly Wage (SAWW)
Number of States % of SAWW
1 200%
2 150%
1 133%
2 110%
1 105%
25 100%
4 90%
2 85%
3 75%
3 67%

Source: U.S. Department of Labor State Workers’ Compensation Laws,
January, 2002, Table 6.

ance Rating Bureau (WCIRB), and
other entities on several large pro-
jects. Many of their issue papers and
recommendations helped inform the
Legislature and the public, and set
the stage for further negotiation.

Prior reforms had also changed
the charter of the WCIRB in several
ways. After reforms in 1989, 1993 and
1994, the Bureau’s mandate included
issuing a very useful annual overview
of costs and trends in workers’ com-
pensation. The organization also
opened up its own process with ap-
pointment of outside public mem-
bers (representing unions and em-
ployers) to the Governing Board, by
providing independent actuarial re-
sources to the public members, and
by including researchers from out-
side the insurance industry on study
panels. Collaboration of researchers
and analysts from the Commission,
the Bureau, the Department of Indus-
trial Relations (DIR), the DWC, and
from stakeholder representatives as-
sisted in building consensus on over-
all baseline assumptions and meth-
odologies for costing out benefit
changes during final negotiations for
AB 749.

The legislation provides an op-
portunity for California’s system to
realize improved outcomes in four
key areas: adequately compensating

workers for losses due to job related
disability; improved opportunity for
returning injured employees to work;
keeping employers’ costs in check;
and assuring that all employers fol-
low the law and provide coverage for
all eligible workers.

Implementation Challenges

Passage of the hill is a first step
in meeting the goals. Some provi-
sions require little if any regulatory
or administrative action. But others
alter the state’s priorities and require
significant research and development
to progress towards these perform-
ance objectives. Many cannot be de-
signed or implemented without ade-
quate staff and other resources.

During 2001, state tax and in-
vestment revenues dropped as the
economy faltered, and many general
fund agencies were slated for cuts. In
January 2002, the Governor’s pro-
posed 2002-2003 budget (released
prior to passage of the workers’ com-
pensation legislation) included a
DWC funding cut of $7.1 million and
90 positions (approximately 10 per-
cent of total staff). Just weeks later
the Legislature passed and the Gov-
ernor signed AB 749. By the spring, it
became clear that the state’s budget
deficit for 2002-03 had ballooned to
$24 billion. All state agencies were
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Figure 1
Maximum Benefits for Total Disability
and State Average Weekly Wage in California
1982-1999

$600.00 ////
$500.00 SAWW
$400.00 / ——Maximum W eekly Benefit Total

/ Disability
4
$300.00

$200.00 7.7-’

$100.00

$700.00

$0.00
1982 1983 1984 1985 1986 1987 1988 1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999

Figure 2
Maximum Benefit as a Percentage
of State Average Weekly Wage in California,
1982 - 2000
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mandated to submit significant fur-
ther cost-cutting recommendations.

The pressure to cut state expen-
ditures was concurrent with new
workload for the DWC. Much of the
statute takes effect for injuries occur-
ring on or after January 1, 2003. Other
changes, including fee schedule devel-
opment and new program innovation,
have delayed starts. Passage of the bill
raised some hopes that resources to
implement the new provisions would
follow. As the Legislature conducted
its hearings and review of the Gover-
nor’s budget proposal, the Senate and
Assembly allocated over $7 million in
increased funding for the planning
and first six months of implementa-
tion of the workers’ compensation act
during the 2002-03 budget year. As
passed, the budget augmented fund-
ing for administration of the workers’
compensation system by $4.6 million,
with another $1 million earmarked for
further fraud prevention activities,
and nearly $2 million for research and
education about injury prevention
programs and workers’ compensa-
tion. Each of these augmentations
was tied directly to funds needed to
implement mandates in AB 749.

Despite employer and union sup-
port for funding the early implemen-
tation, due to State budget deficien-
cies, the extra money for implementa-
tion was line-item vetoed. The 2002-
03 California budget battle was the
longest in state history; passage fi-
nally came 61 days into the fiscal year
(which begins July 1), on the last day
of the legislative session. The final
budget is a combination of program
reductions, revenue enhancements,
and hopeful projections of future
revenues. Even with these factors, a
balanced budget required further
cuts. To achieve final passage of the
nearly $100 billion package, the legis-
lature and governor agreed that a fur-
ther $750 million and 1,000 state po-
sitions would be cut by the governor
without specific legislative guidance
Or any hew revenue generating
mechanisms. Some of the cuts hit
DWC and the CHSWC hard; in the
budget signed on September 5, the

augmentations for workers’ compen-
sation administration and research
and education were stricken. Subse-
quently, the $1 million to fund the
Division of Labor Standards Enforce-
ment’s increased efforts against unin-
sured employers was stricken.

With the short-term loss of aug-
mented funds for administration, pro-
gram development, audit and enforce-
ment, and research and education,
there are now substantial obstacles to
full implementation of the reforms
proposed in the new laws. Without
structural changes, budgetary and
staffing restrictions will impede the
mission of the Division to achieve rea-
sonable timeframes for processing
cases and for fulfilling the promises of
monitoring the system, running an
effective and efficient system, and
implementing services to control
costs.

On December 6, 2002, as part of a
$10.2 hillion spending reduction pro-
posal over the following 18 months,
the Governor proposed changing the
California workers’ compensation
system funding base from its current
80% general fund/20% user fund for-
mula, to a 100% user funded system.
The Governor called a special session
of the legislature, to convene Decem-
ber 9, 2002, to consider this and other
proposals to meet the State’s budget
deficit which most commentators
project at above $21 billion, and some
are estimating to become closer to
$30 billion.

WHAT WAS PASSED?

The following sections describe
the legislative changes and programs
enacted under AB 749, and when ap-
propriate by the technical “clean-up”
bill, AB 486, signed September 30,
2002

Benefits for Injured Workers

Background. Since the original pro-
gram inception in 1913, California has
set workers’ compensation cash bene-
fits through legislative action that
requires a new law every time bene-
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fits are changed. As in most states,
benefits are computed at 66 2/3 per-
cent of a worker’s pre-injury earnings
with the maximum amount depend-
ing on the date of injury. California’s
maximum workers’ compensation
benefit for temporary disability is
$490 per week for injuries that occur
between January 1, 1996 and Decem-
ber 31, 2002.

Figures 1 and 2 compare the
state’s average wage with mandated
benefit levels. The state average
weekly wage for 1982 to 2001 rose
gradually and steadily, while maxi-
mum weekly benefits for temporary
disability rose, but sporadically.
Maximum benefit levels have been
consistently less than the average
state wage, and in those years with-
out legislative changes, real benefits
diminish.

Figure 2 shows the roller coaster
portion of wages replaced by work-
ers’ compensation for workers injured
in different years who received the
maximum weekly benefit. Equity is-
sues arise with such a changing bene-
fit. While benefits edge up in years of
legislative passage, they fall back after
that.

Benefit Indexing. Most states have
adopted some variant of the recom-
mendations contained in the 1972 Re-
port of the National Commission of State
Workmen’s Compensation Laws for tem-
porary disability benefit levels. The
National Commission recommended
that states automatically increase
maximum weekly benefits in propor-
tion to increases in state average
weekly wages (SAWW). As of 2002,
only six states besides California did
not automatically index benefits to
wages.” In 44 jurisdictions (43 states
plus D.C.) maximum TTD benefits
are automatically pegged to some per-
centage of the SAWW, as shown in
Table 1.

The National Commission made
19 essential recommendations, one of
which was that the maximum weekly
benefit for TTD benefits be at least
100 percent of the state’s average
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weekly wage. The National Commis-
sion also made 65 “non-essential” rec-
ommendations, one of which was that
the maximum weekly benefit for TTD
benefits be at least 200 percent of the
SAWW. On January 1, 2002, maxi-
mum TTD benefits in California re-
placed less than 70 percent of Califor-
nia’s SAWW.

The benefit package passed in AB
749 brings California more in line
with the majority of states. After in-
cremental increases to maximum
temporary total disability (TTD) and
permanent total disability (PTD)
benefit levels in 2003, 2004, and 2005,
the new statute then links the state’s
TTID and PTD maximum benefits
automatically to changes in the aver-
age weekly wage. Former Undersec-
retary of Labor Arthur Larson, com-
menting on the 1972 National Com-
mission, saw the trend toward index-
ing as a positive step.

The important new fact of
life, then, which more than any
other development is responsi-
ble for the difference between
the issues of the last (1970s)
decade and those of the next,
is that for the first time in the
history of workers” compensa-
tion, the main struggle for
amelioration does not take the
form of a never-ending battle
to push benefits and coverage
standards to a higher level. In
the past, the larger part of the
efforts of those striving to im-
prove compensation went into
tedious tussles every year or
two over a $3 or $5 raise in the
weekly benefit. Except in a
few states, this is all behind
us. Benefit levels are generally
adequate, and what is more,
they are going to stay ade-
quate, effortlessly, because of
automatic escalation.’

Minimum Benefit. AB 749 makes
another significant and controversial
change in temporary disability bene-
fits, bringing back the minimum
benefit for temporary disability. Cali-
fornia had had a minimum temporary

disability benefit that could exceed
actual earnings for low-wage workers
from 1983 until 1991 when actual
earnings became the minimum for
those earning less than $126 per
week. AB 749 reinstates a minimum
weekly temporary disability of $126
for those earning under $189 per
week.

Permanent Disability Benefits.
Changes in maximum permanent dis-
ability benefits remain subject to leg-
islative action (that is, will not be
automatically adjusted by indexing to
another measure, such as changes in
the SAWW). However, the new leg-
islation contains several areas of revi-
sion for the next few years.

Injured workers who are perma-
nently disabled -~ those who have
losses of actual earnings or of earn-
ings capacity after maximum medical
recovery -- are entitled to receive per-
manent disability benefits. A worker
who is determined to have a PTD re-
ceives the temporary disability bene-
fit for life. For injuries before 2004,
workers determined to have perma-
nent partial disability receive weekly
benefits for a period that increases
with the percentage of disability,
from 3 weeks for a 1 percent perma-
nent disability up to 694.25 weeks for
a 99.75 percent disability. Permanent
partial disability benefits are also
payable at two-thirds of the injured
worker’s average weekly wages, but
are subject to a much lower maxi-
mum. For injuries occurring July 1,
1996 through December 31, 2002, the
benefit payments are $140 per week
for disabilities less than 14.75 percent,
$160 for disabilities rated at 15 per-
cent to 24.75 percent, $170 for dis-
abilities rated at 25 percent to 69 per-
cent, and $230 per week for disabili-
ties rated at 70 percent to 99.75 per-
cent. Those with a permanent partial
disability of 70 percent or more also
receive a small life pension -- a maxi-
mum of $153.65 per week -- following
the final payment of permanent par-
tial disability benefits.

The percentage of permanent
disability is determined by using the
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Permanent Disability Rating Sched-
ule (PDRS) and a physician’s assess-
ment of the injured worker’s perma-
nent disability, work restrictions and
functional limitations. The final per-
manent disability rating, expressed as
a percentage, reflects the evaluation
of the injured worker’s diminished
capacity to compete for and maintain
employment in the open labor mar-
ket. The schedule specifies standard
percentage ratings for permanent im-
pairments and limitations, and pro-
vides for the modification of these
standard ratings based on the injured
worker’s age and occupation. The
standard rating is adjusted for age by
lowering the rating for younger work-
ers and increasing it for older workers
on the theory that it is easier for
younger people to adjust to a perma-
nent handicap. The standard rating is
adjusted for occupation by increasing
the rating if the permanent impair-
ment or limitation will be more of an
impediment in performing the
worker’s occupation, and lowering
the rating if it will have a lesser im-
pact.

AB 749 raises permanent disabil-
ity payments in two ways, with an
increase in the maximum weekly
benefit for injuries in 2003, and a fur-
ther increase in the number of weeks
paid per percent of disability in 2004
and beyond.” The Appendix details
these changes, along with other
changes in the benefit package.

Death Benefits. In the event a worker
is fatally injured, reasonable burial
expenses, up to $5,000, are paid. In
addition, the worker’s dependents
may receive support payments for a
period of time. These payments are
generally payable in the same manner
and amount as temporary disability
benefits, but the minimum rate of
payment is $224 per week. The total
aggregate amount of support pay-
ments depends on the number of de-
pendents and the extent of their de-
pendency. For fatalities through De-
cember 31, 2005, the maximum pay-
ment (where three or more total de-
pendents are eligible) is $160,000,
though additional benefits are pay-
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able if there continue to be any de-
pendent children after the basic death
benefit has been paid.

Under AB 749, maximum survi-
vors’ benefits for work-related fatali-
ties will be doubled for all the various
categories of dependents beginning in
2006. Beginning in 2004, $250,000 in
benefits will be paid to the estate of a
fatally injured worker when there are
no dependents.® It is likely this sec-
tion will be challenged on constitu-
tional grounds that only dependents
may be compensated for fatalities.
Under case law interpreting Article
14, section 4 of the California Consti-
tution, payments in “death without
dependents” cases are paid to the

state for use by the second injury
fund.”

Return-to-Work Program

AB 749 created two types of Re-
turn-to-Work (RTW) programs. An
intended Return to Work consulta-
tion service of the DIR is meant to
provide direct information and assis-
tance to employers attempting to im-
plement RTW programs. A separate
but connected set of reimbursements
to employers for utilizing return-to-
work practices and making invest-
ments in worksite changes is in-
tended by the legislation, but will
require an annual appropriation for
implementation. Three kinds of reim-
bursements are established by the act
and are available to employers: wage
subsidies, reimbursement for costs of
workplace modifications, and pre-
mium rebates for returning workers
to work.

Consultation Program of Policy and
Education on Return to Work. The
legislation intends that the DIR will
create a program to inform, show, and
assist employers and injured workers
to experience the mutual benefits of
early and sustained return to work
within medical work restrictions. The
program responsibility includes de-
velopment and distribution of educa-
tional materials, especially easily un-
derstandable print and electronic ma-
terials. The program is expected to

serve employers, health care provid-
ers, employees, and labor unions by
discussing and promoting appropri-
ate early RTW, assessing functional
abilities and limitations, appropriate
work restrictions, job analyses, work-
site modifications, assistive devices,
and resources available. The legisla-
tion also establishes training pro-
grams for employer and employee or-
ganizations and health care providers,
to emphasize and address accommo-
dation of injured worker and preven-
tion of re-injury

Reimbursements from RTW Fund
(LC 139.48). When implemented,
direct financial incentives may inspire
some RTW programs. AB 749 man-
dates that starting in mid-2004, the
Administrative Director (AD) shall
pay wage reimbursement, workplace
modification expenses, and premium
reimbursement as allowed under the
law. All employers, except public
agencies, may apply for reimburse-
ment for wages of injured employees
who return to modified or alternate
work while on temporary disability.
Reimbursement of up to 50 percent of
wages for up to 90 days, or until full
duties are resumed, or until the per-
son becomes “permanent and station-
ary,” whichever is first, would come
from the RTW Fund. All employers
(including public agencies) may also
be reimbursed $1,250 for worksite
modification for temporarily disabled
workers and $2,500 for modification
for qualified injured workers (QIW),
a California notation of vocational
rehabilitation status. In addition, em-
ployers are eligible for workers” com-
pensation insurance premium reim-
bursements, in effect canceling out
the premium costs of returned work-
ers. Small employers (with 100 or
fewer employees) can get 100 percent
of premium paid for each employee
returned to work for up to two years,
while medium and large employers
(more than 100 employees) get up to
50 percent of premium paid for each
employee returned to work for up to
two years. This provision extends an
existing incentive that can reimburse
employers for workers’ compensation
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premium costs when they re-employ
injured workers.®

All the reimbursement programs
are operable as of July 1, 2004 and
sunset four and one-half years later
on January 1, 2009. Payments made
from the Return-to-Work Fund are
intended to be funded by increased
workers’ com;aensation insurance
premium taxes.

Impact Study on RTW (LC 139.49).
An evaluation of the return-to-work
program is required by the Act. The
AD must contract with an independ-
ent research organization and report
findings by January 1, 2008. The study
is mandated to include at least two
years’ RTW program data including
reporting on:

« Effectiveness of wage, workplace
modification, and premium reim-
bursements

« Participation rates by insured and
self-insured

« Rates of use of modified and alterna-
tive work before and after RTW pro-
gram

« Evaluate whether there has been any
increase in sustained RTW

« Assess impact on injured workers

+ Determine the cost effectiveness of
program and potential future funding
mechanisms.

Vocational Rehabilitation
(LC 4646b and c)

Under current law, settlement of
vocational rehabilitation benefits is
disallowed except in cases where a
judge has determined “that there are
good faith issues which, if resolved
against the employee, would defeat
the employee’s right to all compensa-
tion.”"” Under the new act, employers
and injured workers represented by
an attorney may settle prospective
rights to vocational rehabilitation for
cases with dates of injury on and after
January 1, 2003. The attorney must
fully disclose the settlement to the
worker and explain the nature of
rights and privileges being waived.
Settlement is allowed of a one-time
payment of up to $10,000 for use in
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self-directed vocational rehabilitation
plans. Under the law, the settlement
is submitted to and must be approved
by the Rehabilitation Unit (RU) of
the DWC; the RU can only disap-
prove the settlement on finding that
vocational rehabilitation services are
needed to return the injured worker
to suitable gainful employment.

Medical Care

AB 749 contains several opportu-
nities for understanding the costs and
utilization of medical care, doing out-
reach to treating physicians, altering
the control of medical treatment,
streamlining the methods of billing
and payment, and controlling medical
costs. Seven issues affect the provi-
sion of medical care:

+ Repeal of the “presumption of cor-
rectness” of treating physicians (LC
4062.9)

+ Study of medical treatment and
quality in workers’ compensation (LC
127.6)

+ The production and dissemination
of educational materials for treating
physicians (LC 4062.9)

« Specific revisions of the pharmaceu-
tical fee schedule (LC 5307.2)

+ Development of a new outpatient
surgery facility fee schedule (LC
5307.21)

+ Health Care Organization (HCO)
Reform Rules (LC 4600.3)

+ Mandate to establish standardized
medical billing procedures and estab-
lish regulations to required accep-
tance of electronic billing (LC
4603.4)

Repeal of Treating Physician Pre-
sumption (LC 4062.9). The law
passed in 1993 established a presump-
tion of correctness of the opinion of
the treating physician in a compensa-
tion case. While the provision was
intended to allow those closest to the
care to control its course, payors and
others observed that there was an
unintended consequence of raising
costs of medical care. Under AB 749,
for injuries after January 1, 2003, the
presumption of correctness now only
applies where the injured worker pre-

designates a personal physician or
personal chiropractor prior to the
injury date.

New Medical-Legal Reports (LC
4061e, 4062b, 4064b, 4067). AB 749
expands access to paid supplemental
medical-legal reports under certain
circumstances. For those injured on
or after January 1, 2003, and who be-
come represented by an attorney after
receiving a qualified medical exam-
iner (QME) report, an additional
medical/legal evaluation report (AME
or QME) is admissible and is at em-
ployer expense. If a represented
worker gets an additional report, the
employer is also entitled to obtain
and pay for an additional report for
consideration in the case.

Medical Treatment and Quality
Study (LC 127.6). Much of the in-
crease in workers’ compensation
costs during the past few years has
been attributed to increases in utili-
zation and cost of medical care. Tech-
nology used in the care of injured
workers is rapidly increasing and
changing. Organization of the care
has also changed, in some ways in
response to unanticipated payment
incentives. Recent research has iden-
tified medical cost containment as a
supplementary cost driver. Under the
law, the AD, in consultation with the
Industrial Medical Council, the
CHSWC, other state agencies, and
researchers in health care delivery
and occupational treatment, is to be-
gin study of several aspects of medical
care:

« Factors leading to increases in costs
and utilization of medical treatment
and case management in workers’
compensation

+ Case management that achieves
early and sustained RTW

+ Performance measures for medical
treatment reflecting patient outcomes
« Physician utilization, quality of care
and outcome measurement data

« Patient satisfaction.

The study is to begin by July
2003, and a report to the Legislature
is due a year later.
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Fee Schedule Reforms

The law contains two areas of
responsibility in setting medical fees.
The first mandates design and imple-
mentation of a pharmaceutical fee
schedule and the second contains
permissive language on establishing a
fee schedule for outpatient surgery
facilities.

Pharmacy Schedule (LC 5307.2).
The pharmaceutical fee schedule
mandated by AB 749 requires a single
dispensing fee for generics and brand
name products, a preference for ge-
nerics unless otherwise specified by
the primary treating physician, and a
provision that, by mutual agreement,
providers and payors may contract
out of the Fee Schedule (LC 4600.2).
The act requires that the schedule
establish reasonable maximum fees
for medicines and medical supplies
while providing access to a pharmacy
within reasonable geographic dis-
tance of the injured worker’s resi-
dence. To set the schedule, the AD is
permitted to consult relevant studies,
practices in other states, or other pay-
ment systems.

Outpatient Surgery Facility Fee
Schedule (LC 5307.21). A more diffi-
cult path to negotiate concerns the
setting of outpatient surgery facility
fees. Under the law, the AD, after
holding public hearings, is given the
sole authority to adopt and revise bi-
ennially a schedule. In developing the
schedule, the AD is expected to in-
clude all facility charges, except MD/
surgeon fees. The schedule is in-
tended to promote payment predict-
ability, minimize administrative
costs, ensure access, be sufficient to
cover costs of each surgical proce-
dure, and assure access to quality
care.

Prior to adopting the schedule,
the AD is to formally analyze one year
of published data from the Office of
Statewide Health Planning and De-
velopment (OSHPD); data from exist-
ing outpatient surgery providers; pay-
ment data; cost data; information on
access data (including date of injury,
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date surgery recommended, and date
of procedure); and information on
outcome of the surgery. The adoption
process is expected to rely upon get-
ting OSHPD and stakeholder input,
but many obstacles block an early
resolution of this process.

Health Care Organization (HCO)
Reforms (LC 4600.3)

Oversight of organized health
care delivery systems became part of
California’s workers’ compensation
system in 1993 with a limited pro-
gram. Under the law, a health care
entity, such as a workers’ compensa-
tion insurer; PPO, HMO, or provider
group, can be certified by the Man-
aged Care unit of DWC as a Health
Care Organization (HCO). The HCO
certification indicates that the entity
has the financial and organizational
resources, and the professional staff-
ing and procedures to provide an oc-
cupational medicine and disability
case management approach to provid-
ing medical care in workers’ compen-
sation cases. They must also record
and report to DWC specified data
about case costs and utilization,
RTW rates, time in medical treat-
ment, and other factors. The HCO
program has taken several years to
grow to be a significant part of the
workers’ compensation medical care
arena, but with recent changes and
other contributory factors, HCO en-
rollments are up to almost half a mil-
lion covered employees and the pro-
gram seems poised for significant
growth.

AB 749 loosens the enrollment
process. Through 2002, employers
wanting to use an HCO had to offer a
choice of at least two HCOs to its
workers. Effective January 1, 2003,
only one HCO option is required for
certification. Employees will be given
written affirmative choice annually to
select an HCO or to predesignate a
personal physician, personal chiro-
practor, or personal acupuncturist.
Where a worker makes no affirmative
choice of treating provider in case of
injury, the HCO will furnish care.
Under the HCO program, the em-

ployer’s control of medical treatment
is set at 90 days (if no non-
occupational health care coverage
from employer) or 180 days (if em-
ployer provides non-occupational
health care coverage as well).

Other HCO changes in AB 749
were intended to make the program
more accessible to employers and en-
courage other health care entities to
become participants. Group-health
side Health Maintenance Organiza-
tions (HMOs) certified by the De-
partment of Managed Health Care
(DMHC) can be “deemed” an HCO if
in good standing with DMHC and
upon demonstrating to DWC the
HMO meets the requirements for oc-
cupational treatment and disability
case management required of other
HCOs. These include: (1) providing
required medical and health service
access and occupational medicine
staffing(2) providing cooperative pro-
grams with employers, employees and
medical providers to promote work-
place health and safety and early re-
turn to work, and (3) recording and
reporting data on medical costs and
utilization, rates of RTW, time in
medical treatment, and other effec-
tiveness measures required by the
AD.

Medical Confidentiality (LC
3762c). The general rule for medical
confidentiality under the amend-
ments contained in AB 749 is that the
workers’ compensation insurer, third
party administrator (TPA), and bene-
fit staff for self-insured employers,
respectively, are prohibited from dis-
closing or causing disclosure of
“medical information” about an em-
ployee who filed for workers’ com-
pensation. The following exceptions

apply:

+ Medical information limited to diag-
nosis for physical or mental condition
claimed and medical treatment pro-
vided for this condition

+ Medical information about claimed
injury necessary for employer to have
to modify work duties
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“Medical information” includes any
individually identifiable information
regarding medical history, mental or
physical condition, or treatment.
(Civ. Code section 56.05)

Audits of Insurance Companies and
Third Party Administrators (LC 129
and 129.5)

The Division’s Audit Unit is
charged with reviewing claims ad-
ministration practices of the literally
hundreds of claims adjusting loca-
tions that process workers’ compen-
sation claims for California. The Unit
uses random and targeted on-site au-
dits to review timeliness and accu-
racy of claims payments, the timeli-
ness and activity of sending required
notices to injured workers about
changes in their benefits, and cites
and penalizes claims administrators
for poor compliance with the law.
The Unit has typically done between
30 and 60 audits of claims adjusting
locations per year, a rate that leads to
random audits about once every 10
years.

The changes in the law require
each claims adjusting location (CAL)
to be audited every five years. A sim-
plified first stage profile audit review
(PAR) is intended to review files
more quickly by focusing only on a
limited number of key violations.
Only if a location fails the simplified
PAR audit, based on performance
measures jointly developed by DWC
and the Commission, would a loca-
tion be subject to a full compliance
audit (FCA) based on all violations.
Locations would still be subject to
the full FCA audit if targeted for au-
dit based on complaints or previous
audit performance. No penalties are
assessed if the CAL met or exceeded
the minimum standards established
by the AD. Those adjusting locations
not passing the full compliance audit
are subject to significantly increased
penalties, not to exceed $40,000 for
any single violation. Any subject fail-
ing this audit is to be audited again
within two years. A “targeted profile
audit review” or full compliance audit
may be conducted at any time based
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on information from specified parties.
Any CAL who fails to meet the full
standards in two consecutive full au-
dits shall be rebuttably presumed to
cause injury. The AD is obligated to
refer these CALs to the Insurance
Commissioner (for insurers) or Direc-
tor of the DIR (for self-insurers or
their TPAs) to determine whether
license revocation should occur. The
legislative changes also provide for
allowing $100,000 civil penalty upon
finding consistently poor claims ad-
justing performance." Audit subjects
who receive penalty assessments may
request a WCAB hearing within
seven days after receipt of notice, and
the Board must issue findings within
30 days of hearing.

Other changes in the law include
that penalties collected are to be de-
posited into the Workers’ Compensa-
tion Administrative Revolving Fund.
The AD is required to publish a list-
ing of all carriers audited during the
prior year ranked by performance.
Under the law, the Uninsured Em-
ployers Fund of DIR is also to be au-
dited every five years.

Targeting Illegally Uninsured
Employers

Research studies and pilot pro-
grams have confirmed that many em-
ployers are in violation of the manda-
tory requirement that they be covered
for workers’ compensation through
insurance or a certified self-insurance
plan. AB 749 contains new language
giving the Department increased re-
sponsibility to establish and maintain
a program for targeting unlawfully
uninsured employers. The program
includes procedures for ensuring that
employers with payroll but no record
of workers’ compensation insurance
are contacted and if no valid reason
for the lack of record of coverage is
found, that the employer be inspected
on a priority basis.

Prior research studies of the
CHSWC and preliminary work by
the DWC confirm that large percent-
ages of employers are fraudulently
going without such insurance. Sig-

nificant increases in the premium
rates for workers’ compensation in-
surance over the past three years have
exacerbated the problem, leading to
increased costs to the state in paying
for medical and indemnity benefits of
uninsured employers (approximately
$25 million last year) and leaving
such injured employees without ac-
cess to timely and adequate benefits.

As passed by the Legislature, the
budget contained a $1 million aug-
mentation to the budget of the Labor
Commissioner for implementing in-
creased activities at preventing illegal
uninsurance by employers. The
money was earmarked for monitoring
and enforcement activities. The field
enforcement activities would include
follow-up inspections and sanctions.
Funding was also to be available to
assist in coordinating interagency
labor law enforcement efforts. How-
ever, in the final budget for 2002-03,
the $1 million appropriation for this
program was dropped. As with many
other aspects of the law, the search is
on for resources to accomplish the
goals. (See also section on Anti-Fraud
Resources, below.)

Court Administrator as Trial Court
System Manager

AB 749 creates the position of
Court Administrator, a person ap-
pointed by Governor, confirmed by
the Senate, and who serves at the
pleasure of the DWC Administrative
Director. The functions of the Court
Administrator include:

+ Administering the workers’ com-
pensation adjudicatory process at
the trial court level, and supervising
workers’ compensation administra-
tive law judges (WCAL]Js)

+ Promoting uniformity and expedi-
tion of proceedings before workers’
compensation judges and ensuring
that the WCALJs adhere to dead-
lines and manage procedural matters
at the trial level.

+ Making recommendations to the
AD concerning revisions to existing
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regulations governing judicial ethics
for WCALJs.

+ Adopting uniform rules of practice
and procedure governing trial level
proceedings of the WCAB. A viola-
tion of these uniform procedures
could subject a WCAL]J to discipli-
nary action.

Other Issues

Carve-outs (LC 3201.5, 32017
3201.9, Insurance Code Section
11741). Under existing law, California
allows unionized construction em-
ployers to submit, in partnership
with the unions representing employ-
ees, plans to “carve out” an alternative
dispute resolution system that does
not require case filings through the
WCAB. After several years of legisla-
tive discussions over whether to ex-
pand carve outs into other unionized
industries, AB 749 provided for an
expansion of the program to the tim-
ber and aerospace industries. The bill
also requires an evaluation of the
carve out programs’ long-term experi-
ence. Section 3201.9 establishes an-
other research effort to allow carve
out case data to be followed beyond
the injury year by requiring annually
updated information on injuries and
the claims process. In AB 486, limita-
tions were placed on the ability to
expand the program into the non-
construction sectors by mandating
that only unions with affiliates that
had negotiated a construction carve
out program prior to 2003 would be
eligible.

Under AB 749, the Insurance
Commissioner is precluded, for a pe-
riod of three years, from disapproving
a rate established by any insurer for
any policy issued in regard to alterna-
tive dispute resolution processes de-
scribed in LC Section 3201.5. The
same provision was extended to non-
construction carve outs in AB 486.

Loss Control (LC 63545 and
6354.7). Workers’ compensation re-
forms in 1989 and 1993 gave Cal-
OSHA the responsibility for certify-
ing the operation of insurance carrier

WORKERS” COMPENSATION POLICY REVIEW



20

loss control persons. Under the man-
date of AB 749, the requirements for
workers’ compensation insurance
carriers to provide loss control ser-
vices remain. However, DIR certifica-
tion of these programs will no longer
be required; an ombudsperson will
oversee the process. In the past, this
monitoring and certification function
was paid through an insurer assess-
ment; the assessment is earmarked
under AB 749 for increased health
and safety education programs.

Anti Fraud Resources and Uses.
Annually under the new law, the
DWC is mandated to provide em-
ployers, claims administrators, attor-
neys and physicians with notices that
warn the parties against committing
workers’ compensation fraud, and
that specify the penalties for such
fraud. Funding for this effort is to
come from the Fraud Assessment
Commission. (LC 3822)

For the first time, anti-fraud re-
sources from the annual assessment
may be used against illegally unin-
sured employers by Department of
Insurance fraud bodies and local dis-
trict attorneys. Several county district
attorneys, the recipients of half of the
money collected through employer
anti-fraud assessments each vyear,
plan to start the new year with a sig-
nificant push in this new target area.

The large expenditures
(currently over $30 million per year)
on anti-fraud activities have attracted
arange of critics and those who ques-
tion the effectiveness of the program.
The bill requires the Bureau of State
Audits to evaluate the effectiveness of
the program by May 1, 2004. The
evaluation will look at the Fraud As-
sessment Commission, the Bureau of
Fraudulent Claims, the Department
of Insurance, DIR, as well as local law
enforcement in investigating and
prosecuting workers’ compensation
fraud and willful failure to secure
workers’ compensation.

Insurance Code Changes. AB 749
allows the State Compensation Insur-
ance Fund (SCIF) to commission an

independent study to determine the
feasibility of issuing bonds or securi-
ties. It also adds members to the SCIF
Board, specifically the Speaker of the
Assembly and the President of the
Senate.

Insurers are authorized to reflect
the changes in benefit levels in the bill
by surcharging policies in force
through January 1, 2003. (Ins.C. 11737f)

Other Workers’ Compensation
Measures Passed in 2002

Under current law, the costs of
claims payments for insolvent insurers
may be assessed against other operat-
ing workers’ compensation insurers
through an assessment for the Califor-

While the bill increases
benefits and thereby raises
employer costs, it also con-

tains potentially significant
improvements in system op-
eration, if ultimately imple-

mented wisely.

nia Insurance Guarantee Association
(CIGA). The maximum annual assess-
ment to fund the CIGA work has been
increased from one percent of pre-
mium per year to two percent per year.

Current law contains several pre-
sumptions for specific occupational
illnesses among industrial groupings.
For instance, certain injuries among
some public sector employees, like
cancer among firefighters exposed to
toxic chemicals and gases on the job,
are presumed to arise out of employ-
ment. During 2002, presumptions of
work-relatedness were added in a few
more areas, including injuries to pub-
lic safety employees from exposure to
a biochemical substance (AB 1857) and
injuries to specified peace officers and
members of the California Conserva-
tion Corps who contract Lyme Disease
while working in high risk areas (AB
2125).
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WHAT WAS LEFT OUT OF THE
NEwW LAW?

The cost to employers for work-
ers’ compensation insurance has fluc-
tuated wildly in California for 20
years. The “open rating” premium rate
setting process implemented after the
last set of reform measures in 1993 has
now entered the phase of the insur-
ance cycle where employer costs of
workers’ compensation insurance are
rising significantly, following early
years of heavy discounting of rates.
The extreme underpricing of that era
by some companies led to several in-
solvencies, especially when other
sources of favorable underwriting
results (high investment returns and
low reinsurance rates) went sour in
2001 and 2002. The insurance market
is again in distress in California. With
rates rising dramatically, and the
availability of insurance decreasing
for employers because of tough un-
derwriting standards, there will likely
be increased demands for new or re-
cycled cost-cutting devices.

Other consequences of the insur-
ance insolvencies are challenging the
system as well. Valid information for
experience modification plans has
been a casualty of some large insurer
failures; many employers whose carri-
ers became insolvent are now finding
it difficult to verify their loss experi-
ences. The entire basis for insurance
ratemaking is based on access to com-
plete, valid, and verifiable data on ex-
posure, losses, and expenses. There
will be increased focus on insurance
reform, and the ratemaking and pric-
ing processes. Rising costs of medical
care, while addressed by certain
promises in the bill, needs greater at-
tention. Parsing out the problems
particular to workers’ compensation
from those attacking all other insur-
ance mechanisms is difficult but po-
tentially rewarding work.

Finally, infrastructure repair is
essential for the administrative bodies
engaging in dispute resolution and
injured workers support services. Im-
proved and integrated data and infor-
mation systems can assist in under-
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standing, monitoring, and taking ac-
tion when appropriate, and gives
policymakers better information for
decisions. It is also necessary to have
dependability and stability in funding
court systems."

SUMMARY AND CONCLUSIONS

AB 749 and the accompanying
clean-up bill contain many changes to
present law. Potentially important
changes to workers’ compensation
policy are in a multitude of places:
initiating new programs while elimi-
nating old ones, increasing benefits
and indexing some of them to a wage

index, developing further medical
cost controls, and making several
changes in the structure of workers’
compensation judicial oversight.
While the bill increases benefits and
thereby raises employer costs, it also
contains potentially significant im-
provements in system operation, if
ultimately implemented wisely. Many
of these can reduce overall system
cost.

The new responsibilities are cur-
rently up against forces that would
significantly decrease the Division’s
ability to do even its present work. As
a program with operating expenses
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mostly funded by general revenues in
a financially strapped state, further
budget reductions seem inevitable
without the development of alterna-
tive funding mechanisms. With a sta-
ble and dependable funding source
and adequate resources to accomplish
its mission, the Division of Workers’
Compensation will be able to imple-
ment the new programs mandated by
AB 749 that can help employers con-
trol their compensation costs as
workers in California receive their
first benefit increase since 1996.

ENDNOTES

1. This analysis also comments on
changes made to the initial passage of AB
749 through a “clean-up” bill, numbered AB
486. Nearly all work in the companion bill
is technical in nature or attempts to correct
errors in drafting. Only one significant
change, adding increased programs to fight
insolvency of self-insurance funds, is in-
cluded.

2. These are Alaska (current benefits
at about 112 percent of SAWW), Minne-
sota (at 105 percent), Tennessee (98 per-
cent), Arizona (at 61 percent), Georgia (at
58 percent) and New York (at 53 percent of
current SAWW.) Sources: US. Department
of Labor, AFL-CIO, US Chamber of Com-
merce. U.S. Chamber of Commerce, '2002
Analysis of Workers' Compensation Laws"
copyright 2002, Washington DC; U.S. De-
partment of Labor, Employment Standards
Administration, Office of Workers' Com-
pensation Programs, 'State Workers' Com-
pensation Laws, January 2002"; AFL-CIO,
"2002 Workers' Compensation and Unem-
ployment Insurance under State Laws,
January 1, 2002."

3. Arthur Larson, “Tensions of the
Next Decade” in John F. Burton, Jr., editor,
New  Perspectives in Workers’ Compensation
(Ithaca, NY:, ILR Press, 1988, p. 22.)

4. Introductory section on permanent
disabilities is drawn from description in
Workers’ Compensation Basics, Division of
Workers’ Compensation Website, Novem-
ber 2002 (http://www.dir.ca.gov/DWC/
basics.htm).

5. Disability payments for permanent
disability are calculated through a formula
establishing the number of weeks of pay-
ment per disability percentage. Currently,
injured workers receive get 3 weeks of

benefit payment for each percentage of
disability under 10 percent and 4 weeks of
payment for each percent between 10 and
20 percent. Under this formula, a person
with a 5 percent disability gets 15 weeks of
payment. A 15 percent disability would
receive 50 weeks (10x3 plus 5x4). Under
the bill, the number of weeks per point of
disability goes up to 4 weeks for less than
10 percent disability, and 5 weeks for 10 to
20 percent, respectively, as of 2004. Under
the new formula, a 5 percent disability
would get 20 weeks of payment, and a 15
percent disability would receive benefits
for 65 weeks, for injuries on or after January
1,2004.

6. AB 486, Laws of 2002, amending
Labor Code Section 4702 (a)(6).

7. “The Legislature shall have power to
provide for the payment of an award to the
state in the case of a death, arising out of
and in the course of the employment, of an
employee without dependents, and such
awards may be used for the payment of
extra compensation for subsequent injuries
beyond the liability of a single employer for
awards to employees of the employer.” Ca-
lifornia Constitution, Article 14, Section 4.
See also Yosemite Lumber Co. V. Industrial Acci-
dent Commission (1922) 187 Cal. 744. See also, Ops.
Cal. Legis. Counsel, No. 13279 (June 18, 1998) Wor-
kers’” Compensation (A.B. 1732 (1997-1998 Reg.
Sess.), pp.5-7).

8. The reimbursement is payable for
up to two years after refund of workers’
compensation premium per Labor Code
4638.

9. Section 86 of the Act noted “..the
intent of the Legislature that all reimburse-
ment expended by the Administrative Di-
rector of the Division of Workers’ Compen-
sation for the administration of the work-
ers’ compensation Return-to-Work Pro-

gram established in Section 139.48 of the
Labor Code shall be funded from the funds
collected in the annual premium tax, col-
lected under Section 12201 of the Revenue
and Taxation Code, which is directly at-
tributable to the compensation benefit
rates and amounts set forth” in the Act.

10. Labor Code Section 4646.

1. A civil penalty may be imposed
upon finding, after hearing, that an em-
ployer, insurer, or third-party administra-
tor for an employer has knowingly commit-
ted or performed with sufficient frequency
so as to indicate a general business practice
any of the following:

(1) Induced employees to accept less than
compensation due, or made it necessary for
employees to resort to proceedings against
the employer to secure compensation.

(2) Refused to comply with known and
legally indisputable compensation obliga-
tions.

(3) Discharged or administered compensa-
tion obligations in a dishonest manner.

(4) Discharged or administered compen-
sation obligations in a manner as to cause
injury to the public or those dealing with
the employer or insurer.

12. The Chief Justice of the California
Supreme Court recently noted that stable
funding is a primary key to promote justice.
"..In 1997, the adoption of a system for state
funding of the trial courts provided a stable
and dependable source of income for the
courts, as well as the means to have policy
drive the administration of justice and
promote equal access to justice. Prior to the
enactment of that legislation, the courts
often found themselves struggling simply
to make ends meet." Ronald George, Chief
Justice, California Supreme Court, "A Final
Piece of the Puzzle." State Bar of California,
California Bar Journal November 2002, p. 8.
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APPENDIX

BENEFIT PACKAGE IN AB 749

Class of Benefits 2002 2003 2004 2005 2006
Temporary Disability

Minimum Actual Wages 126 126 126 126*

Maximum 490 602 728 840 840"

* increased by change in SAWW

Permanent Disability Minimums

<15% 70 100 105 105 130
15-24.75 70 100 105 105 130
25-69.75 70 100 105 105 130
70-99.75 70 100 105 105 130

Permanent Disability Maximums

<15% 140 185 200 220 230
15-24.75 160 185 200 220 230
25-69.75 170 185 200 220 230
70-99.75 230 230 250 270 270

Weeks of Disability per 1% of PD Within Percentage Range

0-9.75 3 3 4 4 4

10-19.75 4 4 5 5 5

20-24.75 5 5 5 5 5

25-29.75 6 6 6 6 6

30-49.75 7 7 7 7 7

50-69.75 8 8 8 8 8

70-99.75 9 9 9 9 9
Death Benefit Maximums

Single total dependent 125,000 125,000 125,000 125,000 250,000

No total dependents and one or 125,000 125,000 125,000 125,000 250,000

more partial dependents

Single total dependent and one or 145,000 145,000 145,000 145,000 290,000

more partial dependents

Two total dependents 145,000 145,000 145,000 145,000 290,000

Three or more total dependents 160,000 160,000 160,000 160,000 320,000
Life Pension

Weekly Wage to determine 257.69 257.69 257.69 257.69 515.38

maximum life pension benefits
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The Intentional Injury Exception to the
Exclusive Remedy Doctrine

by John F. Burton, Jr.

Workers’ compensation statutes
in all jurisdictions incorporate the
workers’ compensation principle,
which has two elements." Workers
benefit from a no-fault system, which
enables them to receive benefits in
many situations in which tort suits
against their employers would be un-
successful because the employers
were not negligent. Employers benefit
from limited liability, which means
that the cash and medical benefits
provided in the workers’ compensa-
tion statutes are the exclusive remedy
of employees against their employers
for workplace injuries and diseases.
The workers’ compensation benefits
are often less than a plaintiff in a suc-
cessful tort suit would receive since,
for example, the cash benefits replace
only a portion of lost wages, and there
are no payments for pain and suffer-
ing.

There are, however, several ex-
ceptions to the exclusive remedy doc-
trine that allow injured workers to
bring tort suits against their employ-
ers. One of these exceptions occurs
when there is an intentional injury of
the employee by the employer. This
commentary provides an introduction
to the intentional injury exception by
providing an overview of the various
approaches used by the states to the
exception, by tracing the evolution of
the doctrine in Michigan, and by ex-
amining developments in New Jersey,
including a recent Supreme Court
case.

APPROACHES TO THE INTEN-
TIONAL INJURY EXCEPTION

When will an employee be able
to bring a tort suit against the em-
ployer because the employer engaged
in activity that at least arguably rep-
resented an injury to the employee?
There are at least four possible an-
swers to this question.”

(1) There is no intentional in-
jury exception.

Larson and Larson (2002,
§103.01) identify several states that do
not recognize the intentional injury
exception to the exclusivity of the
workers’ compensation remedy, in-
cluding Alabama, Indiana, and Penn-
sylvania.

(2) The exception requires an
actual intent to injure.

Larson and Larson (2002,
§103.03) indicate the “almost unani-
mous rule” is that the intentional in-
jury exception requires misconduct of
the employer that represents “a con-
scious and deliberate intent directed
to the purpose of inflicting an injury.”
Thus “accidental injuries caused by
the gross, wanton, willful, deliberate,
intentional, reckless, culpable, or ma-
licious negligence, [or] breach of stat-
ute” are not sufficient to satisfy the
intentional injury exception. Since
there appears to be some overlap in
these excerpts from the same sen-
tence in the Larsons’ treatise of what
would and would not constitute an
exception based on actual intent, the
authors later in the section provide
further clarification: the actual intent
to injure exception only applies when
there was “deliberate infliction of
harm comparable to an intentional
left jab to the chin.”

Larson and Larson (2002,
§103.03) cite a number of cases that
illustrate conduct that does not rep-
resent the kind of actual intention to
injure that would allow an exception
to the exclusive remedy doctrine, in-
cluding: knowingly permitting a haz-
ardous work condition to exist;
knowingly ordering an employee to
perform an extremely dangerous job;
willfully violating a safety statute;
refusing to respond to an employees’
medical needs and restrictions; and
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withholding information about work-
site hazards. These decisions are from
Missouri, California, Illinois, and
New York.

(3) The exception requires em-
ployer conduct that is substantially
certain to cause injury or death.

There are almost a dozen juris-
dictions that allow injured employees
to bring tort suits against employers
when the employers’ conduct was
substantially certain to cause the in-
jury, according to Larson and Larson
(2002 §103.04). The states cited by
Larson and Larson as adopting the
broader definition of intentional in-
jury include Florida, Michigan, New
Jersey, North Carolina, and West Vir-
ginia.

Although Larson and Larson sug-
gest that this standard subjects em-
ployers to common law suits for ac-
tions that “might under ordinary cir-
cumstances be viewed as gross negli-
gence,” the states listed by the au-
thors involve decisions that appear to
require more than gross negligence.
Thus, the West Virginia decision
cited by the Larsons as the first deci-
sion to depart from what they charac-
terized as the “pure intent” standard,
Mandolidis v. Elkins Industries, Inc., 161 W.
Va. 695, 246 S.E.2d 907 (1978), al-
lowed tort suits for employer behav-
ior that involved “willful, wanton,
and reckless behavior.”

Whatever the merits of the sub-
stantially-certain approach to the ex-
clusive remedy provision, the authors
of the leading legal treatise express
reservations, particularly because the
approach could undermine the re-
quirement that the employer must
have subjectively intended the injury
to have occurred in order to be sub-
ject to tort suits. Thus, Larson and
Larson (2002, §103.04%) provide this
admonition:
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In jurisdictions that
have adopted the
“substantial certainty” the-
ory, courts sometimes have
failed to examine what the
employer believed and sim-
ply looked to the hazard
condition to determine
whether harm was
“substantially certain” to
occur. Because of this poten-
tial for abuse, it is advisable
for states to avoid this super-
ficially attractive test.

(4) The exception requires em-
ployer conduct that is negligent,
wanton, reckless, or (arguably,
even) grossly negligent.

[ am unaware of any jurisdiction
that allows an employee to bring a
tort suit against an employer because
the employer engaged in conduct that
was merely negligent, wanton, or
reckless. Moreover, despite the asser-
tion by Larson and Larson to the con-
trary, I am unaware of cases in which
gross negligence made an employer
subject to a tort suit (short of facts
that indicated the employer was actu-
ally aware the employee was exposed
to conditions that made it substan-
tially certain the employee was going
to be injured, which I consider involv-
ing more than gross negligence).

THE INTENTIONAL INJURY
EXCEPTION IN MICHIGAN

The ability of injured workers to
successfully use the intentional injury
exception depends in part on the lan-
guage in the particular state’s work-
ers’ compensation statute. Michigan
provides a good example of how that
language can change over time. The
Michigan Supreme Court in
Beauchamp v. Dow Chemical Co., 398 N.
W.2d 882 (Mich. 1986), held that an
intentional tort provided an excep-
tion to the exclusive remedy doctrine,
and that “intention” included any in-
jury in which the employer intended
an act and believed that the injurious
consequence was “substantially cer-
tain” to occur.

The Michigan legislature reacted
in 1987 by amending the workers’
compensation statute to provide that
an intentional injury occurs only
when “the employer had actual
knowledge that an injury was certain
to occur and willfully disregarded
that knowledge.” MiCH. CoMmP. LAWS
§418131(1). The Michigan Supreme
Court interpreted this language in
Travis v. Dreis ¢ Krump Manufacturing
Co, 551 N.W.2d 132 (Mich. 1996).
Travis had been assigned to work on
an unfamiliar machine that her super-
visor knew (but did not tell her) had
a history of unpredictable malfunc-
tions. The tool room supervisor had
told the supervisor that the machine
needed to be shut down and fixed or
rebuilt, or that someone would be
hurt. After this conversation, some
repairs were made on the machine
and the supervisor believed it was
functioning properly. However, the
machine malfunctioned and Travis
suffered amputation of two fingers
and multiple crushing injuries to both
hands. The trial court granted sum-
mary disposition of the case because
it could not find that the facts consti-
tuted an intentional injury, and the
Michigan Supreme Court agreed be-
cause the 1987 legislation requires an
“extremely high standard” of showing
that an injury was “certain” to occur.
Id. at 143.

An alternative set of facts further
clarifies the meaning of “certain” in
Michigan. An employee’s job included
pouring wet scrap metal objects into
a furnace containing molten alumi-
num. The employee warned the em-
ployer about the dangerous circum-
stances under which he was required
to work and the lack of protective
devices. He suffered minor burns
from this task and was sent home. He
was then called back the same day to
perform the same job function, and
was severely burned this time. The
Michigan Supreme Court held this
employer conduct constituted an in-
tentional injury under the 1987 Michi-
gan legislation, Golec v. Metal Exch.
Corp, 551 N.W.2d 132 (Mich. 1996),
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because of the actual knowledge of a
specific injury which had already
been proven “certain” to occur.

THE INTENTIONAL INJURY
EXCEPTION IN NEW JERSEY

The meaning of the intentional
injury exception in New Jersey has
benefited from progressive revelations
in state supreme court decisions. Milli-
sonv. E.I du Pont De Nemours ¢ Co., 101 N.
J. 161, 501 A.2d 505 (1985), involved
two counts alleging that the employer
had engaged in conduct that resulted
in an intentional injury to the employ-
ees. In the first count, the employer
was charged with intentionally expos-
ing the workers to ashestos and with
deliberately concealing from employ-
ces the health hazards associated with
asbestos exposure. In the second
count, du Pont was alleged to have
fraudulently concealed from the work-
ers the fact that company medical ex-
ams revealed certain workers had al-
ready contracted asbestos-related dis-
eases. As part of the second count, the
workers further alleged that, rather
than provide medical treatment for
these ailing employees, the employer
sent them back into the workplace
where their diseases were aggravated
by additional asbestos exposure.

The New Jersey workers’ com-
pensation statute provides that when
an employee qualifies for workers’
compensation benefits, ordinarily the
employee is barred from the pursuit of
other remedies, but that an exception
to the exclusivity provision is available
when the worker can prove an
“intentional wrong.” The court noted
that previous New Jersey decisions
had provided an exception to the ex-
clusive remedy only when there was a
deliberate or actual intent to injure the
worker, and quoted from the Larson
treatise to illustrate the meaning of
this standard: there must be a
“deliberate infliction of harm compara-
ble to an intentional left jab to the
chin.”

The court recognized that if the
intentional wrong exception is inter-
preted too broadly,
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this single exception
would swallow up the entire
“exclusivity” provision of the
Act, since virtually all em-
ployee accidents, injuries,
and sicknesses are a result of
the employer or a co-
employee intentionally act-
ing to do whatever it is that
may or may hot lead to even-
tual injury or disease.

Millison v. E.I duPont De Nemours ¢
Co., 101 N.J. 161, 177, 501 A2d 505
(1985),

The court chose a standard for
what constitutes an intentional injury
that was easier to meet than the ac-
tual intent to injure approach es-
poused by Larson but that also in-
sured “that as many work-related dis-
ability claims as possible be proc-
essed exclusively within the Act.” In
order to achieve this middle ground,
the court adopted the intent analysis
of Dean Prosser, who had indicated
that:

the mere knowledge and
appreciation of a risk -
something short of substan-
tial certainty - is not intent.
The defendant who acts in
the belief or consciousness
that the act is causing an
appreciable risk of harm to
another may be negligent,
and if the risk is great the
conduct may be character-
ized as reckless or wanton,
but it is not an intentional
wrong. . ..

Id.

The court further clarified its po-
sition by referring to the Restatement
of Torts, which indicates that the:

meaning of intent is that
actor desires to cause conse-
quences of his act or is sub-
stantially certain that such
consequences will result
from his actions.
Id. at 178.

The New Jersey court thus
adopted the “substantially certain”
standard for determining when the
employer’s conduct constituted an
intentional injury. The court also
added a second component to the
level of risk exposure that will satisfy
the intentional injury exception,
namely

the context in which that
conduct takes place: may the
resulting injury or disease,
and the circumstances in
which it is inflicted on the
worker, fairly be viewed as a
fact of life of industrial em-
ployment, or is it rather
plainly beyond anything the
legislature could have con-
templated as entitling the
employee to recover only
under the Compensation
Act?

Id. at 178-79.

However, as soon as the
OSHA inspector left, the

safety guard would again be
disabled. The employer con-
ceded that the guard was re-

moved for speed and con-
venience.

Using the two components in-
volved in the intentional wrong ex-
ception (namely the employer’s con-
duct and the context in which that
conduct takes place), the New Jersey
Supreme Court concluded that count
one of the workers’ complaints must
fail. The court indicated that mere
knowledge and appreciation of a risk,
and even the strong probability of a
risk resulting in harm, does not con-
stitute employer conduct that repre-
sents an intentional harm. Moreover,
the legislature was aware of occupa-
tional diseases as a fact of industrial
employment when the workers’ com-
pensation statute was enacted, and
therefore the context indicated that
occupational diseases would be en-
compassed by the workers’ compen-
sation exclusive remedy provision.
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The court decided, however, that
count two did provide an exception
to the exclusive remedy provision.
The court distinguished between em-
ployer conduct that tolerates work-
place conditions that result in injuries
and diseases and conduct that ac-
tively misleads employees who have
already contracted those diseases, and
concluded that the latter type of be-
havior represents intentional harm.
Moreover, the court concluded that
such “intentionally-deceitful action
goes beyond the bargain struck by the
Compensation Act. . . . The legisla-
ture, in passing the Compensation
Act, could not have intended to insu-
late such conduct from tort liability.”
In short, the second count satisfied
both the conduct and context compo-
nents of the intentional injury excep-
tion to the exclusive remedy provi-
sion.*

The New Jersey Supreme Court
recently revisited the intentional in-
jury exception to the exclusive rem-
edy provision in Laidlow v. Hariton Ma-
chinery Co., 170 N.J. 602, 790 A.2d 884
(2002). Laidlow worked for the com-
pany from 1978 until 1992, when he
was injured when his hand was
pulled into a rolling mill. The rolling
mill had been purchased in 1978 and
the company arranged to have a safety
guard installed. However, the safety
guard was “never” engaged, and from
1979 to Laidlow’s accident, the guard
was always “tied up” and inoperative.
The only exception was when the
OSHA inspectors came to the plant,
when Laidlow’s supervisor, Portman,
would instruct the employees to re-
lease the wire holding up the safety
guard. However, as soon as the OSHA
inspector left, the safety guard would
again be disabled. The employer con-
ceded that the guard was removed for
speed and convenience.

Although the employer operated
the mill without the safety guard for
about 12 or 13 years, there were no
accidents before 1992. However, on
prior occasions, both Laidlow and a
fellow worker had close calls when
they were able to pull their hands out
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of the machine just in time to escape
injury. Those incidents had been re-
ported to the employer. Moreover, in
the period immediately prior to his
accident, Laidlow had spoken to
Portman three times about the safety
guard, but Portman had never re-
stored the guard. Also, a professional
engineer retained by Laidlow certified
that the employer knew there was a
“virtual’ certainty of injury” to Laid-
low or other workers from operation
of the mill without a guard.

The trial court concluded that
the facts alleged by Laidlow failed to
demonstrate an intentional wrong.
Accordingly, the court granted the
employer’s and Portman’s motions for
summary judgment. The Appellate
Division (New Jersey’s first level of
appeals court) affirmed the dismissals
in a split decision.

The New Jersey Supreme Court
reversed the judgment of the Appel-
late Division and remanded the case
for trial. In the decision, the court
clarified its holding in the 1985 Milli-

son case. A key passage (at 613) is:

What is critical, and
what often has been misun-
derstood, is that we cited
Professor Larson and the
cases relying on his approach
for informational, not prece-
dential, purposes. Millison,
in fact, specifically rejected
Professor Larson’s thesis
that in order to obtain re-
dress outside the Workers’
Compensation Act an em-
ployee must prove that the
employer subjectively de-
sired to harm him. In place of
Larson’s theory, we adopted
Dean Prosser’s broader ap-
proach to the concept of in-
tentional wrong.

Under Prosser’s ap-
proach, an intentional wrong
is not limited to action taken
with a subjective desire to
harm, but also includes in-
stances where an employer
knows that the conse-

quences of those acts are
substantially certain to re-
sult in such harm.

The New Jersey Supreme Court
also clarified the additional require-
ments for the intentional wrong ex-
ception to the exclusive remedy pro-

vision in New Jersey (Id at 614-15).

In addition to adopting
Prosser’s “substantial cer-
tainty” test relative to con-
duct, in Millison we added a
crucial second prong to the
test:

Courts must examine
not only the conduct of the
employer, but also the con-

The court was not per-
suaded that the absence of
prior accidents obviates a

possible finding of
“substantial certainty” by
the jury.

text in which that conduct
takes place: may the result-
ing injury or disease, and the
circumstances in which it is
inflicted on the worker,
fairly be viewed as a fact of
life of industrial employ-
ment, or is it rather plainly
beyond anything the legisla-
ture could have contem-
plated as entitling the em-
ployee to recover only under
the Compensation Act? . ..

In other words, under
Millison, if only the conduct
prong is satisfied, the em-
ployer’s action will not con-
stitute an intentional
wrong . . . . That standard
will be met only if both
prongs of Millison are proved.

The court then applied these
principles to the facts involving the
suit by Laidlow. The court said that a
directed verdict was inappropriate
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because the facts could have led a jury
to conclude that the employer was
aware of the virtual certainty of injury
from the unguarded rolling mill. The
court was not persuaded that the ab-
sence of prior accidents obviates a
possible finding of “substantial cer-
tainty” by the jury. Rather, the other
facts - such as the purchase of the
safety guard, the reports of close calls,
the activation of the safety guard
when the OSHA inspectors appeared,
and the three requests from Laidlow
to his supervisor to restore the
guard - could have served as the basis
for a jury’s determination that the
employer’s conduct was substantially
certain to cause death or injury.

As to the second prong of the
intentional harm exception - the con-
text indicates the employer conduct
was beyond anything the legislature
could have contemplated as confining
the employee to recover only under
workers’ compensation — the New
Jersey Supreme Court indicated that
this determination was for the court
to make. And the court indicated that
if Laidlow’s allegations were proved,
the context prong could be met.

Indeed, if an employee is
injured when an employer
deliberately removes a safety
device from a dangerous ma-
chine to enhance profit or
production, with substantial
certainty that it will result in
death or injury to a worker,
and also deliberately and
systematically deceives
OSHA into believing that
the machine is guarded, we
are convinced that the Legis-
lature would never consider
such actions or injury to
constitute simple facts of
industrial life. On the con-
trary, such conduct violates
the social contract so thor-
oughly that we are confident
that the Legislature would
never expect it to fall within
the Workers® Compensation

bar.
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Our holding is not to be
understood as establishing a
per se rule that an em-
ployer’s conduct equates
with an “intentional
wrong” .whenever that
employer removes a guard or
similar safety device from
equipment or machinery, or
commits some other OSHA
violation. Rather, our dispo-
sition in such a case will be
grounded in the totality of
the facts contained in the
record and the satisfaction of
the standards established in
Millison and explicated here.
Id. at 622-23.

CONCLUSIONS

As with many aspects of workers’
compensation programs, there are dif-
ferences among states in the extent to
which the exclusive remedy provision
protects employers from tort suits for
an intentional injury to the employee. A
few states do not recognize the inten-
tional injury exception regardless of the
circumstances; most states confine the

exceptional injury exception to miscon-
duct that represents a deliberate at-
tempt to inflict an injury on the work-
ers (the Larson view); and about a
dozen states allow an exception to the
exclusive remedy provision when the
employer conduct is substantially cer-
tain to cause injury or death (the
Prosser view).

Despite the fears expressed by Lar-
son and Larson about the threats to the
exclusive remedy provision from use of
the exception when the employer con-
duct is substantially certain to cause
injury or death, the states that adopted
that approach, such as New Jersey, ap-
pear to have effectively limited that ex-
ception to extreme circumstances that
do not threaten the integrity of the ex-
clusive remedy doctrine. The New Jer-
sey Supreme Court has clearly indi-
cated that gross negligence, or willful or
wanton behavior, are not sufficiently
egregious behavior to warrant tort
suits.

Whether the two-prong approach
used in New Jersey is a good idea is less
obvious. The distinction seems strained
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between the content of the employer’s
conduct, which is assessed by the jury
to determine if there is evidence of be-
havior “substantially certain” to harm
the employee, and the context for the
employer’s conduct, which is assessed
by the courts to determine if the cir-
cumstances that resulted in the injury
are beyond anything the legislature
could have contemplated as entitling
the employee to recover under workers’
compensation. Generally the employer
conduct that satisfies the content re-
quirement should also satisfy the con-
text requirement, and so the two
prongs are largely redundant. To the
extent the prongs produce different
results, the context requirement seems
to be a way for the New Jersey courts to
nullify content decisions by the jury
that the courts do not like. In essence,
the best solution appears to be the
“substantially certain” approach used in
New Jersey to determining what em-
ployer actions represent an intentional
injury without the second New Jersey
“prong” involving a judicial determina-
tion of context.

ENDNOTES

1. Workers' compensation statutes were
enacted in most states between 1910 and 1920.
Prior to these statutes, workers injured on the
job were required to sue their employers in
tort suits based on negligence. While success-
ful suits could result in substantial awards,
including full losses of wages and payments
for payment and suffering, employees were
generally unsuccessful because of the neces-
sity to establish employer negligence and be-
cause of several defenses that negligent em-
ployers could invoke to avoid liability. The
history of the emergence of workers’ compen-
sation in response to the deficiencies of the
negligence law approach is briefly recounted
in Burton and Mitchell (2002).

2. The four possible answers discussed
in the text could be subdivided into addi-

tional answers.

3. The West Virginia legislature
amended the workers’ compensation statute
in response to the decision in Mandolidis v.
Elkins Industries, Inc., 161 W. Va. 695, 246 S.E. 2d
907 (1978), which in turn led to other West
Virginia Supreme Court decisions. “The West
Virginia Story” is recounted in Larson and
Larson (2002, §103.04[3][a]).

4. Several years after the Millison case
was decided, Arthur Larson (1988) analyzed
several cases in which deceit or fraud are used
as a basis for tort suits that arguably consti-
tute exceptions to the exclusive remedy provi-
sion. Larson distinguished between single-
injury cases and dual-injury cases. In single-
injury cases, the employer deceives the worker
about the hazards of the job, such as chemical
exposure, and the worker is injured as a re-
sult. Larson indicates that this kind of effort

to avoid the exclusive remedy provision al-
most always fails because the deceit merges
into the compensable injury itself. In dual-
injury cases, the employer deceives an em-
ployee after the injury has occurred, with the
result that the employee suffers a second
harm. While not all courts have adopted the
dual-injury approach and allowed the employ-
ees to bring tort suits, Larson cites the Millison
decision as providing important support for
the doctrine. While Larson indicates that the
key to recovery in these fraud or deceit cases
is whether there is a single injury or a dual
injury, Willborn, Schwab, and Burton (2002,
974-975) argue that a more useful distinction
is whether the fraud or deceit preceded the
injury to the worker (in which case the
worker cannot recover in a tort suit) or
whether the injury precedes the fraud or de-
ceit (in which case a tort suit is possible.)
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