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NATIONAL COMMISSION ON STATE WORKMEN’S COMPENSATION LAWS
1825 K S T R E E T ,  N. W.

WASHINGTON, DC 20006

July 31, 1972

To the President and The Congress:

I have the honor to submit to you the Report of the National Commission 
on State Workmen’s Compensation Laws in accordance with the provisions 
of the Occupational Safety and Health Act of 1970.

Although the backgrounds of the members of the Commission varied 
considerably, we began with a common and profound conviction that 
American workers should receive adequate and fair protection if they suffer 
a work-related injury, disease, or death. The importance we attached to our 
assignment was heightened by the recognition that workmen’s compensation 
now covers almost 85 percent of the labor force and annually provides 
benefits to millions of workers.

As our year of hearings and meetings progressed, we reached a general 
agreement on the potential role and actual record of workmen’s com­
pensation. We have concluded that there is a significant role for a modern 
workmen’s compensation program and that the States’ primary responsi­
bility for the program should be conserved. We also agree that the protection 
furnished by workmen’s compensation to American workers presently is, in 
general, inadequate and inequitable. Significant improvements in workmen’s 
compensation are necessary if the program is to fulfill its potential.

We have indicated our prescription for needed reforms. We believe the actual 
protection afforded by workmen’s compensation to injured workmen and 
their families can soon converge on the potential.

Sincerely,

The President

The President of the Senate

The Speaker of the House 
of Representatives



Members of the Commission

John F. Burton, Jr.
CHAIRM AN

M. Holland Krise
VICE CH AIRM A N

Melvin B. Bradshaw

Clarence E. Carothers

Daniel T. Doherty

James L. Flournoy 

John A. Greenlee 

Samuel B. Horovitz

B.S., Cornell University; LL.B., Ph.D., University of Michigan. As­
sociate Professor of Industrial Relations and Public Policy, Graduate 
School of Business, University of Chicago, Chicago, Illinois. Author, 
“Interstate Variations in Employers’ Costs of Workmen’s Compen­
sation.” Senior Staff Economist, Council of Economic Advisers, 
1967-8.

Detroit College of Law, J.D. Chairman, The Industrial Commission 
of Ohio, Columbus, Ohio. Past President and Life Member of The 
American Association of State Compensation Insurance Funds. 
Second Vice President of The International Association of Indus­
trial Accident Boards and Commissions. Articles published in 
TRIAL, Cleveland Marshall Law Review and Ohio Monitor. Hon­
orary: Ohio Commodore, Kentucky Colonel, Admiral—The Great 
Navy of the State of Nebraska, and Admiral—Cherry River Navy of 
West Virginia.

B.S., Bradley University: 53rd AMP, Harvard Graduate School of 
Business Administration. Executive Vice President, Liberty Mutual 
Insurance Company. Director, Liberty Mutual Insurance Company, 
Liberty Mutual Fire Insurance Company, Liberty Life Assurance 
Company of Boston. Trustee of the Boston Urban Foundation.

Administrator, Workmen’s Compensation, Ford Motor Company, 
Dearborn, Mich. Former member of the Council of State Govern­
ments Advisory Committee on Workmen’s Compensation, Advi­
sory Committee for Self-Insurers to the Chairman of the New 
York Workmen’s Compensation Board, and the Board of Trustees 
of the Silicosis and Second Injury Funds of Michigan. Past Chair­
man of the Board of Managers of the Self-Insurers Association of 
New York and the National Council of State Self-Insurers 
Associations.

Ph.B. cum laude, Georgetown University, J.D. Georgetown Uni­
versity. Chairman, Maryland Workmen’s Compensation Commission, 
Baltimore, Md. Past President of the International Association of 
Industrial Accident Boards and Commissions; member of the Ex­
ecutive Committee of the Southern Association of Workmen’s 
Compensation Administrators, and Chairman of the Maryland 
Governor’s Commission to Review the Workmen’s Compensation 
Laws. Member, President’s Committee on Employment of the 
Handicapped.

B.S., Bishop College; LL.B., Southwestern University. Commis­
sioner for State Workmen’s Compensation Appeals Board, San 
Francisco, Calif.
Ph.D., University of Iowa. President, California State University,
Los Angeles.
LL.B., Harvard Law School, 1922. Professor of Law, Suffolk Uni­
versity. Attorney, Boston, Mass. Author, “World-Wide Workmen’s 
Compensation Trends.”



Henry F. Howe
B.A., Yale University; M.D., Harvard Medical School, 1930. Asso­
ciate Director, Department of Environmental Public and Occupa­
tional Health, American Medical Association, Chicago, 111.

Andrew Kalmykow

A.B., LL.B., Columbia University. Counsel, American Insurance As­
sociation, New York, N.Y., Former member of The Advisory Com­
mittee on Workmen’s Compensation Studies, U.S. Department of 
Labor; Committee on Workmen’s Compensation and Employer’s 
Liability Law of the American Bar Association, and Workmen’s 
Compensation Committee of the Atomic Industrial Forum.

Henry H. Kessler

A.B., M.D., Cornell University; M.A., Ph.D., Columbia University,
1934. Director, Professional Education and Research, The Kessler 
Institute for Rehabilitation, West Orange, N.J. Former President 
of the International Society for Rehabilitation of the Disabled and 
the National Council on Rehabilitation. Consultant to the United 
Nations and the World Veterans Federation. Author, “Rehabilita­
tion of the Physically Handicapped,” “The Principles and Practices 
of Rehabilitation,” “The Knife Is Not Enough,” “Accid^hfial Injuries,”/^  
“Low Back Pain In Irmd^try,” and “Disability—Determination and /K  
Evaluation.”

Marion E. Martin

B.A., University of Maine; Honorary M.A., Bates College; Honorary 
LL.D., Nasson College; Hon. LL.D., University of Maine. Com- 
sioner of Labor and Industry for the State of Maine, Augusta, Me., 
1947-72. Former member of the Advisory Committee on Occupa­
tional Health to the Surgeon General of the United States Depart­
ment of Health, Education, and Welfare.

William J. Moshofsky

B.S., J.D., University of Oregon. Vice President, Georgia-Pacific 
Corporation, Portland, Ore. Activities have included extensive par­
ticipation in revision of State workmen’s compensation laws. Mem­
ber of the Governor’s Advisory Committee on Vocational Rehabili­
tation and the Board of Directors, Unemployment Benefit Advisors, Inc.

James R. O'Brien B.S., M.A., University of Houston. Assistant Director, AFL-CIO De­
partment of Social Security, Washington, D.C.

Michael R. Peevey B.A., M.A., University of California, Berkeley. Director of Research, 
California Labor Federation, AFL-CIO, San Francisco, Calif.

The Secretary of Commerce 
Hudson B. Drake, Designee B.S., University of California, Los Angeles. Director, Bureau of 

Domestic Commerce.

John Mulligan, Designee
A.B., Loyola at Los Angeles; M.A., University of California at Los 
Angeles. Industrial Relations Officer (since resigned) Office of 
Domestic Business Policy.

The Secretary of Labor 
Alfred G. Albert, Designee LL.B., Rutgers. Deputy Solicitor.

Eric Feirtag, Designee B.S., University of Wisconsin; LL.B., New York University; Attorney, 
Office of the Solicitor.

The Secretary of Health, 
Education, and Welfare 

Marcus Key, Designee
A.B., M.D., Columbia University; M.P.H. Harvard School of Public 
Health. Director, National Institute-©^ Occupational Safety and Health.>



Staff
E X E C U T IV E  D IR EC TO R  

Peter S. Barth

ASSISTA N T TO THE E X E C U T IV E  D IRECTO R
Nancy L. Watkins

ASSO CIA TE E X E C U T IV E  D IR EC TO R  AND CH IEF CO UN SEL  
John H. Lewis

A SSO CIA TE E X E C U T IV E  D IR EC T O R  AND C H IEF  STA TISTIC IA N
Wayne G. Vroman

PU BLIC INFORM ATION AND H EARIN GS O FF IC E R
W. Ward Donohoe

PRO FESSIO N A L ST A FF  
James R. Chelius 
Richard S. Cohen 
Ida J. Crawford 
Daniel T. Doherty, Jr.
Henry A. Einhom 
Marilyn B. Eisenberg 
William E. Fleischman 
Marilyn K. Hutchison 
Larry L. Kiser 
Gary S. Klein 
Lloyd W. Larson 
Frank L. Mitchell 
Marion F. Pitts 
Daniel N. Price 
Louise B. Russell 
Carl J. Schramm

EX P ER TS AND CO N SULTAN TS  
Monroe Berkowitz 
C. Arthur Williams

S E C R E T A R IA L  AND SUPPORT S T A FF
Geneva B. Abies 
Martha P. Blehm 
Marian H. Brown 
Marlene L. Gantt 
Michael B. Garfinkle 
Jeffrey L. Grover 
Joanne D. Lancaster 
R. Christine McKenzie 
Jacquelyn D. Price 
Louisa J. Rowland 
Kimberly C. Sowards 
Vera K. Yancey

E X E C U T IV E  O F F IC E R
Louvia I. Creekmore

CO N TRACTO RS  
Michael P. Arthur
A.M. Best Company 
Bruce Boats
Bureau of the Census, U.S. Dept, of Commerce 
Columbia University
Commission on Professional and Hospital Activities 
Sam Estep
Georgia State University 
Micha Gisser and Peter Gregory 
Gordon Associates, Inc.
Hay and Associates 
Celia Holmans
Institute of Labor and Industrial Relations, University 

of Michigan-Wayne State University 
Tony Korioth 
Arthur Larson 
Marvin J. Levine 
Wex S. Malone 
Arthur W. Motley
National Council on Compensation Insurance 
New York University 
Walter Oi 
RMC, Inc.
George F. Rohrlich 
Marcus Rosenblum 
Rutgers University 
Keith D. Skelton
Social Security Administration, U.S. Dept, of Health, 

Education and Welfare
State of New York Workmen’s Compensation Board 
Studio P
University of Connecticut 
University of Massachusetts



Acknowledgments
On behalf of the members of the National Commission on State 

Workmen’s Compensation Laws, I wish to acknowledge the assist­
ance we received in preparing this Report.

The Department of Labor’s Task Force on Structuring Independ­
ent Agencies prepared a tentative budget and arranged for our offices 
prior to the appointment of the Commission. This assistance 
substantially shortened our start-up time. Monroe Berkowitz, by his 
contribution of expertise and time in the first weeks of the 
Commission’s activity, helped to solve the first flurry of administra­
tive and budgetary issues.

The Commission was aided by a number of contractors who 
provided data, analyses, or advice. Arthur Larson of Duke University 
and Sam Estep of the University of Michigan were among those who 
made appearances at a meeting of the Commission. The Com­
pendium on Workmen’s Compensation, which C. Arthur Williams 
edited, was a valuable input to our deliberations. Marcus Rosenblum 
has added an element of felicity to the Report by his editing.

The staff of the Commission has exceeded any reasonable 
expectations as to quality and diligence. Lloyd Larson and Dan Price, 
two of the workmen’s compensation professionals in the Federal 
service, on loan to us for the year, contributed ideas and data and 
suppressed nascent errors. Those staff members, such as Wayne 
Vroman and Louise Russell, who looked at old workmen’s compen­
sation problems with a new perspective, compelled a careful 
rethinking of traditional assumptions. Nancy Watkins contributed to 
both the style and substance of the Report.

The administrative support for the Commission, as directed by 
Dottie Creekmore, met the critical test: things ran smoothly. 
Particularly supportive in the preparation of the Report were Joanne 
Lancaster and Louisa Rowland, who transformed scribblings into 
legible copy with speed, accuracy, and good will.

Three staff members were critical to the work of the Commis­
sion. John Lewis was able to answer even the most technical legal 
questions while also providing advice that hopefully will make the 
Report accessible to those other than legal technicians. Ward 
Donohoe was an all-star utility infielder: he,was the public informa­
tion officer; he wrote a paper to be published by the Commission; 
and he successfully arranged 20 meetings and hearings around the 
country. Peter Barth was the most important contributor to the 
Commission’s efforts. He provided ideas and counsel that were 
essential. He was also the intermediary among the Commission, the 
staff, and the contractors: it is a tribute to his abilities that he served 
successfully as three-way flak-catcher.

John F. Burton, Jr.
Chairman



Contents

Letter of Transmittal 
Members of the Commission 

Members of the Commission Staff 
Ac kn owledgm en ts 
Schedule of Tables 

Schedule of Figures
Introduction and Summary of Major Conclusions and Recommendations

PART ONE: GENERAL OBJECTIVES
C H A P T E R  1

The General Objectives of Workmen’s Compensation 

PARTTWO: EVALUATIONS AND RECOMMENDATIONS
C H A P T E R  2

The Appropriate Scope of Workmen’s Compensation

C H A P T E R  3
The Income Maintenance Objective

C H A P T E R  4
The Medical Care and Rehabilitation Objective

C H A P T E R  5
The Safety Objective

C H A P T E R  6
The Effective Delivery System Objective 

PARTTHREE: THE FUTURE OF WORKMEN'S COMPENSATION
C H A P T E R  7

A Time for Reform 

Supplementary Statements by Individual Commissioners

A P P E N D I X  A
Glossary

A P P E N D I X  B
The Cost of Adopting the Recommendations of the National Commission on State Workmen’s

Compensation Laws
a p p e n d i x  c

Section 27 of the Occupational Safety and Health Act of 1970

3
4
6
7

10
11
13

31

43

53

77

87

99

117

133

137

141

149



10

SCHEDULE OF TABLES
Accidental deaths and injuries of workers, 1971 1.1

Estimated number and percentage of workers covered by workmen’s compensation in the 50 2.1
States and the District of Columbia, 1940-70

Actual workmen’s compensation coverage as a percentage of potential coverage in various 2.2
jurisdictions, 1970

Jurisdictions with compulsory coverage, 1946-72 2.3
Jurisdictions providing workmen’s compensation coverage without exemptions based on the 2.4

number of employees, 1946-72
Jurisdictions covering agricultural workers on the same basis as other workers, 1946-72 2.5

Jurisdictions with full coverage of occupational diseases, 1946-72 2.6
Relationship of average annual total remuneration to average annual earnings in all private 3.1

industries, 1940-70
Relation between gross and spendable earnings, 1940-70 3.2

Workmen’s compensation benefits as a percentage 6f spendable earnings compared with 3.3
benefits as a percentage of wages

Jurisdictions in compliance with recommended standards published by the U.S. Department 3.4 
of Labor and the Model Act for waiting period and period of disability qualifying for retroactive

pay, 1966-72
Percentage of disability days compensable with various combinations of waiting and 3.5

retroactive periods
Maximum weekly benefits for temporary total disability as a percentage of average weekly 3.6

wage: distribution of jurisdictions, 1940-72
Maximum weekly benefits for permanent total disability as a percentage of average weekly 3.7

wage: distribution of jurisdictions, 1972
Jurisdictions with compensation for permanent total disability payable for life or period 3.8

of disability
Distribution of 44 States and the District of Columbia according to cash benefits paid for 3.9 
minor permanent partial impairments as a percentage of their total outlays for workmen’s

compensation benefits, 1970
Specified maximum amounts of benefits provided for loss of arm, foot, and eye in various 3.10

jurisdictions, 1972
Jurisdictions with death benefits payable to widow until her death or remarriage and to 3.11

dependent children until 18, 1946-72
Distribution of 50 States and the District of Columbia according to estimated increase in 3.12 

workmen’s compensation costs resulting from incorporating our recommendations into each
jurisdiction’s present laws

Distribution of 41 States and the District of Columbia according to estimated percentage 3.13 
of payroll devoted to workmen’s compensation premiums by employers in a representative

sample of insurance classifications
Expenditures for supplements as a percentage of basic wages and salaries in private industry, 1970 3.14

Jurisdictions allowing injured worker initial free choice of a physician or choice from a panel, 4.1
1966-72

Jurisdictions providing, without arbitrary limits on duration or amount, full medical benefits 4.2
for injuries, 1946-72

Jurisdictions providing, without limitation on duration or amount, full medical benefits for 4.3
occupational diseases, 1946-72

32
44

44

45
45

46
50
55

55
57

59

59

61

64

65

67

70

72

74

74

75
78

79

79



11

Jurisdictions with a rehabilitation division in the workmen’s compensation agency, 1966-72 4.4
Jurisdictions authorizing workmen’s compensation agency to supervise medical care, 1966-72 4.5
Jurisdictions providing special maintenance benefits during period of rehabilitation, 1946-72 4.6
Jurisdictions providing broad coverage of previous impairments by subsequent-injury funds 4.7

1946-72
Trends in work-related deaths and injuries, 1930-71 5.1

Injury frequency rates in various manufacturing industries, 1950-70 5.2
Injury frequency and severity rates in manufacturing in 16 States, 1969 5.3

Distribution of insurance by size of annual premium for policies sold by private insurance 5.4
carriers, 38 States

Contested cases as a percentage of all reported cases in State and Federal jurisdictions, 1971 6.1
Jurisdictions with adequate time limit for filing occupational disease claims, 1966-72 6.2

Plaintiffs attorney’s fees as a percentage of benefit payments in State and Federal 6.3
jurisdictions, 1972

Compromise and release settlements as a percentage of all cash benefit cases in State 6.4
and Federal jurisdictions

Number of jurisdictions meeting 16 recommended standards, 1972 7.1
Distribution of 50 States and the District of Columbia according to estimated increase 7.2 

in workmen’s compensation costs resulting from incorporating our essential recommendations
into each jurisdiction’s present laws

Distribution of 41 States and the District of Columbia according to estimated percentage 7.3 
of payroll devoted to workmen’s compensation premiums by employers in a representative

sample of insurance classifications
Estimated increase or decrease in cost, expressed as a percentage of current costs, of incorporating B.l 
the recommendations of the National Commission on State Workmen’s Compensation Laws into

State laws in effect January 1, 1972
Estimates of the percentage of payroll devoted to workmen’s compensation premiums by B.2 

employers in a representative sample of insurance classifications

SCHEDULE OF FIGURES
Guide to discussion of 16 subjects A

Elements of remuneration before and after impairment from injury or disease 1.1
Additional cost of increasing maximum weekly benefits in workmen’s compensation 3.1

Work injury frequency rates, 1960-70: selected industry divisions and groups 5.1
Ratio of injury rate for firms of various sizes in relation to the average injury rate in 5.2 

their industry. Ratios are weighted average for 39 manufacturing industries
Distribution of the 242 most important workmen’s compensation insurance classes in 5.3 
Wisconsin according to the ratio of actual loss to expected loss for each class in 1969

Relation between manual rate and experience rate as firm size increases, for firms with 5.4
frequency rate that is 50 percent of the industry average

Relationship between State injury frequency rate and State workmen’s compensation 5.5 
average benefit (indemnity and medical) per case, 1968-1969 policy year

Hypothetical organization chart of workmen’s compensation agency 6.1
Flow of information through a workmen’s compensation agency 6.2

80
80
82
83

88
90
91
96

107
108
109

110

119
128

128

143

145

16
37
63
89
92

94

95

97

101

111



Introduction & Summary

Major Conclusions 
and Recommendations

INTRODUCTION

Congress, in the Occupational Safety and 
Health Act of 1970, declared that:

the vast majority of American workers, 
and their families, are dependent on 
workmen’s compensation for their 
basic economic security in the event 
such workers suffer disabling injury or 
death in the course of their employ­
ment; and that the full protection of 
American workers from job-related in­
jury or death requires an adequate, 
prompt, and equitable system of work­
men’s compensation as well as an effec­
tive program of occupational health 
and safety regulation . . . .

Congress went on to find, however, that:

in recent years serious questions have 
been raised concerning the fairness and 
adequacy of present workmen’s com­
pensation laws in the light of the 
growth of the economy, the changing 
nature of the labor force, increases in 
medical knowledge, changes in the haz­
ards associated with various types of 
employment, new technology creating 
new risks to health and safety, and 
increases in the general level of wages 
and the cost of living.

For these reasons, Congress established 
the National Commission on State Workmen’s 
Compensation Laws to “undertake a compre­
hensive study and evaluation of State workmen’s 
compensation laws in order to determine if such 
laws provide an adequate, prompt, and equitable
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system of compensation.” The Act required that 
a final report, containing a “detailed statement 
of the findings and conclusions of the Commis­
sion, together with such recommendations as it 
deems advisable,” be transmitted by the Com­
mission to the President and to the Congress no 
later than July 3 1, 1972.

Activities of the Commission

On June 15, 1971, the President ap­
pointed 15 Commission members, representing 
State workmen’s compensation agencies, busi­
ness, labor, insurance carriers, the medical pro­
fession, educators, and the general public. In 
addition, the Act designated three members of 
the President’s cabinet as Commissioners.

The Commission faced a formidable task. 
We were asked to evaluate 56 diverse jurisdic­
tions and 16 specific topics, many complex. Our 
effective working period was less than a year. We 
resolved at our first meeting to meet our 
deadline despite the advantages that would have 
flowed from additional time. We made this 
decision because important and pressing issues 
dictated prompt action. The Congress had ex­
pressed a keen sense of urgency about work­
men’s compensation in setting the July 31 
deadline. The Commission members and staff 
have responded to this urgent concern with their 
best effort.

The Commission has had an active and 
productive year. Since its first meeting, on July 
21, 1971, ten additional meetings have been 
held to develop the plan and review the sub­
stance of this Report. In total, these sessions 
consumed 32 days with, on the average, 17 
Commissioners in attendance.

In addition to the meetings, the Commis­
sion held nine public hearings for a total of 18 
days. These hearings included three in Washing­
ton, plus regional hearings in Chicago, Boston, 
San Francisco, Dallas, Atlanta, and New York. 
Because the first hearing was scheduled on short 
notice, only 10 Commissioners were able to 
attend. For the subsequent eight hearings, never 
were fewer than 15 Commissioners present. 
More than 200 witnesses appeared. The edited 
transcript of the hearings, to be published, is 
expected to exceed 800 printed pages.

A full-time staff of 30 employees assisted 
the Commissioners. The professional staff in­
cluded economists, lawyers, physicians, statisti­

cians, and others specialising in workmen’s 
compensation and rehabilitation. More than 200 
documents were provided to the Commission by 
the staff, including selections from previous 
publications and original reports based on staff 
surveys and studies.

The Commission was authorized to enter 
into contracts with government agencies, private 
firms, institutions, and individuals for the con­
duct of research or surveys and the preparation 
of reports to be published by the Commission. 
These publications include a Compendium on 
Workmen’s Compensation, a comprehensive re­
view of the issues and information concerning 
workmen’s compensation, and a series of Sup­
plemental Studies which examine selected 
issues in detail. As the Compendium and Supple­
mental Studies were prepared and edited by 
independent scholars, the Commission assumes 
no responsibility for the ideas expressed in these 
publications. With some of these ideas the 
Commission disagrees. Nonetheless, the material 
was valuable to the Commission and is being 
published in order to encourage further studies 
and appraisals of workmen’s compensation.

We have carefully considered the views 
presented at our hearings and by our staff and 
contractors. The issues have been analyzed 
thoroughly in our formal sessions, correspond­
ence, and conversations. Although we have given 
serious attention to previous recommendations 
for workmen’s compensation programs, such as 
the widely approved standards published by the 
U.S. Department of Labor and the Model Act 
published by the Council of State Governments, 
we assumed as our responsibility a complete 
reexamination of workmen’s compensation in 
light of the historical changes noted by Con­
gress. We have evaluated the effects of these 
changes on the “fairness and adequacy” of the 
program launched more than 50 years ago. We 
have concluded there is a substantial and vital 
role for workmen’s compensation in contempo­
rary America.

The main body of our Report contains 
three parts which lead to this broad conclusion. 
The general objectives of a modern workmen’s 
compensation program are discussed in Part 
One. A detailed evaluation of the present work­
men’s compensation program and our recom­
mendations follow in Part Two. In Part Three, 
we discuss the future of workmen’s com­
pensation.
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These three parts are summarized below. 
Many supporting data and analyses are con­
tained in the corresponding sections of the 
Report. References for factual information in 
the Report are included in the Compendium.

PART I. OBJECTIVES FOR A MODERN 
WORKMEN’S COMPENSATION 
PROGRAM

There are five major objectives for a 
m odern w orkm en’s compensation pro­
gram: four of them basic and an equally impor­
tant one that supports the others.

The four basic objectives are:

Broad coverage o f employees and 
o f work-related injuries and diseases

Protection should be extended to as many 
workers as feasible, and all work-related injuries 
and diseases should be covered.

/  SulSubstantial protection against interruption 
^  o f income

A high proportion of a disabled worker’s 
lost earnings should be replaced by workmen’s 
compensation benefits.r

/ Provision o f  sufficient medical care
l and rehabilitation services

The injured worker’s physical condition 
and earning capacity should be promptly re­
stored.

I Encouragement o f  safety
Economic incentives in the program 

should reduce the number of work-related in­
juries and diseases.

The achievement of these four basic ob­
jectives is dependent on a fifth objective:

An effective system for delivery 
o f the benefits and services

The basic objectives should be met com­
prehensively and efficiently.

PART II. EVALUATION OF STATE
WORKMEN’S COMPENSATION 
PROGRAMS AND SELECTED 
RECOMMENDATIONS

Congress in the Occupational Safety and 
Health Act of 1970 specified that our study and 
evaluation should include, “without being lim­
ited to,” 16 subjects. We believe this evaluation 
will be most significant if those subjects are 
discussed in relation to the five objectives cited 
above. Accordingly the 16 subjects are listed 
below (Figure A) with reference to the objec­
tives most pertinent and with a citation of the 
chapter in the Report which deals most exten­
sively with the respective topics.

In addition to the five objectives, another 
basis for our evaluation is the Congressional 
directive to determine if State workmen’s com­
pensation laws provide an “adequate, prompt, 
and equitable” system. We use “adequate” to 
mean sufficient to meet the needs or objectives 
of the program; thus, we examine whether the 
resources being devoted to workmen’s compen­
sation income benefits are sufficient. We use 
“equitable” to mean fair or just; thus, we 
examine whether workers with similar disabil­
ities resulting from work-related injuries or 
diseases are treated similarly by different States. 
(See Glossary for full definitions of these and 
other terms.)

1. A Modern Workmen’s Compensation 
Program Should Provide Coverage 
of Employees and Work-Related Injuries 
and Diseases

Coverage of Employees 
[Section 27(d)(1)(C)

Although the percentage of employees 
covered by workmen’s compensation is increas­
ing, State and Federal programs now reach only 
about 85 percent of all employees. This coverage 
is inadequate. Inequity results from the wide 
variations among the States in the proportion of 
their workers protected by workmen’s compen­
sation. Thirteen States that cover more than 85 
percent of their workers contain more than half 
of the nation’s labor force, but 15 States cover 
less than 70 percent. Inequity also results 
because the employees not covered usually are 
those most in need of protection: the low-wage
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F IG U RE  A. Guide to discussion of 16 subjects

S U B J E C T  L I S T E D  IN  S E C T IO N  27 (d) (1)

OF T H E  O C C U P A T IO N A L  S A F E T Y  A N D  H E A L T H  

A C T  OF 1970

O B J E C T IV E  U N D E R  

W H IC H  S U B J E C T  

IS  D I S C U S S E D  IN  

I N T R O D U C T IO N  A N D  

S U M M A R Y

C H A P T E R  IN 

R E P O R T  W H E R E  

S U B J E C T  IS  

D IS C U S S E D

A. The amount and duration of permanent and temporary disability bene­
fits and the criteria for determining the maximum limitations thereon

Income protection 3

B. The amount and duration of medical benefits and provisions insuring 
adequate medical care and free choice of physician

Medical care and 
rehabilitation

4

C. The extent of coverage of workers, including exemptions based on 
number or type of employment

Coverage 2

D. Standards for determining which injuries or diseases should be deemed 
compensable

Coverage 2

E. Rehabilitation Medical care and 
rehabilitation

4

F. Coverage under second- or subsequent-injury funds Medical care and 
rehabilitation

4

G. Time limits on filing claims Effective delivery system 6

H. Waiting periods Income protection 3

1. Compulsory or elective coverage Coverage 2

J. Administration Effective delivery system 6

K. Legal expenses Effective delivery system 6

L. The feasibility and desirability of a uniform system of reporting
information concerning job-related injuries and diseases and the opera­
tion of workmen's compensation laws

Effective delivery system 6

M. The resolution of conflict of laws, extraterritoriality, and similar 
problems arising from claims with multi-State aspects

Coverage 2

N. The extent to which private insurance carriers are excluded from 
supplying workmen's compensation coverage and the desirability of 
such exclusionary practices, to the extent they are found to exist

Effective delivery system 6

0. The relationship between workmen's compensation on the one hand, 
and old-age, disability, survivors insurance and other types of insurance, 
public or private, on the other hand

Income protection and 
medical care and 
rehabilitation

3 and 4

P. Methods of implementing the recommendations of the Commission * 7

* Discussed in the Introduction and Summary under Part III, The Future of Workmen’s Compensation.
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workers, such as farm help, domestics, casual 
workers, and employees of small firms.

The lack of coverage is due primarily to 
the statutory exclusion of specific occupations 
or classes of employers. Another important 
factor is the persistence in some States of a 
tradition that coverage be elective.

Our recommendations on coverage are in 
essence that coverage be extended so as to 
provide protection to most employees now 
excluded and that coverage be mandatory.

Elective coverage [Section 27(d)( 1 )(I)]. 
Despite progress in recent decades, the laws of 
more than a third of the States retain the 
elective feature, installed originally in deference 
to constitutional interpretations that are largely 
irrelevant now.
We recommend that workmen’s compensation 
be compulsory rather than elective. (See R2.1)

(In this Introduction and Summary, in the 
interest of brevity, we have abbreviated and 
reworded some of our recommendations con­
tained in Chapters 2 through 6. Each recommen­
dation in this summary contains a reference to 
the full text of the recommendations published 
in these five chapters. R2.1 is the first recom­
mendation in Chapter 2.)

N u m erica l exem ptions [S ection  
27(d)(1)(C)], Barely half the States extend 
coverage to firms with one or more employees, 
and among these are States which exempt 
certain classes of employers, such as charitable 
organizations.
We recommend that employers not be exempted 
from workmen’s compensation because of the 
number of their employees. (See R2.2)

Exclusions [Section 27(d)(1)(C)], Exclu­
sions include such categories as farmworkers, 
casual and domestic workers, and employees of 
State or local governments.

Farmworkers. Only about a third of the 
States cover farmworkers on essentially the same 
basis as other workers. Because of administrative 
considerations, we recommend a two-stage 
approach to coverage for agricultural workers.
As of July 1, 1973, coverage should be extended 
to agricultural employees whose employer’s 
annual payroll exceeds SI,000. By July 1, 1975,

coverage should be extended to farmworkers on 
the same basis as all other employees. (See R2.4)

Casual and domestic workers. Although 
several States cover some casual household 
employees, no State covers them on the same 
basis as all other workers. The transient or casual 
character of domestic jobs and the large number 
of households argue against efforts to provide 
coverage by conventional means.
We recommend that by July 1, 1975, household 
workers and all casual workers be covered under 
workmen’s compensation at least to the extent 
they are covered by Social Security. (See R2.5)

Government employees. The laws of 44 
States require coverage of some or all State 
employees; 36 States require coverage of em­
ployees of local governments; the other laws are 
elective.
We recommend that workmen’s compensation 
coverage be mandatory for all government 
employees. (See R2.6)

Conflicts among State laws [Section 
27(d)( 1 )(M)]. Employees who are subject to 
the laws of two or more jurisdictions are often 
uncertain as to where to file a claim: The claim 
may be compensable under one State law and 
invalid under another, or, in the extreme, 
compensable under neither.
We recommend that the employee be given the 
choice of filing a claim for workmen’s compen­
sation in any State where he was hired, or where 
his employment was principally localized, or 
where he was injured. (See R2.1 1)

Coverage of Injuries and Diseases 
Section 27(d)(1)(D)

Substantial litigation results from efforts 
to determine which injuries or diseases are 
work-related and compensable. There are both 
legal and medical questions in each claim. The 
medical question is whether there was in fact an 
impairment or death caused by an injury or 
disease that was work-related. The legal question 
is whether the worker has suffered disability, 
i.e., a loss of actual earnings or earning capacity
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attributable at least in part to the work-related 
impairment.

The traditional test for determining 
whether an injury or disease is compensable, is 
that the cause must be an “accident,”—sudden, 
unexpected, and determinate as to time and 
place. This interpretation has served to bar 
compensation for most diseases and for injuries 
which were considered routine and usual in the 
place of employment.
We recommend that the “accident” requirement 
be dropped as a test for compensability. (See 
R2.12)

The compensability of diseases has been 
hampered also by the uncertain etiology of 
many impairments. Efforts to overcome this 
uncertainty by listing specific compensable 
diseases results in lack of coverage for some 
diseases.
We recommend that all States provide full 
coverage of work-related diseases. (See R2.13)

2. A Modern Workmen’s Compensation 
Program Should Provide Substantial 
Protection Against Interruption of 
Income

In general, workmen’s compensation pro­
grams provide cash benefits which are inade­
quate. The majority of disabled beneficiaries 
receives less than two-thirds of the lost wages. In 
most States, the most a beneficiary may receive, 
“the maximum weekly benefit,” is less than the 
poverty level of income for a family of four. 
Moreover, many States limit the duration or the 
total amount of cash payments.

Payments are inequitable as well as inade­
quate. Benefits differ widely from State to 
State. Within States, high-wage workers, if dis­
abled, receive a smaller proportion of their lost 
earnings than do low-wage earners because they 
are limited by the ceiling of the maximum 
weekly benefits. Also, in some States, it appears 
that benefits paid for minor injuries are rela­
tively more generous than payments for serious 
injuries.

Many programs appear to pay uncon­
tested claims with reasonable promptness. When 
claims are contested, the record is less satis­
factory.

Cash benefits are based primarily on the 
worker’s actual loss of wages or loss of wage 
earning capacity. Also, whether or not they 
suffer a loss of wages or of earning power, 
workers in many States may receive cash pay­
ments because of work-related impairments.

Benefits usually are computed as a per­
centage of gross pay, rather than spendable 
earnings. Tax factors and the number of depend­
ents contribute to inequities in this approach, 
and the inequities would be compounded if 
higher benefits were paid. The traditional pay­
ments are two-thirds of pre-tax wages. Benefits 
calculated as 80 percent of spendable earnings 
would better reflect the worker’s preinjury 
economic circumstances and cost the system 
little more. The small increase in cost would in 
any event recognize the value of the supple­
ments or fringe benefits which have been intro­
duced since the two-thirds formula was estab­
lished, and which are not included in gross pay.

Temporary total disability benefits [Sec­
tion 27(d)(1)(A)]. A worker who is temporarily 
and totally disabled experiences a temporary 
and complete loss of wages. Benefits do not 
begin unless the disability persists for a specified 
waiting period. Usually, if the disability con­
tinues beyond a specified qualifying period, the 
worker receives benefits retroactively for the 
time lost in the waiting period. A worker’s 
benefit is calculated as a prescribed proportion 
of his previous wages, subject to minimum and 
maximum weekly benefits.

Waiting period [Section 27(d)(1)(H)]. 
Recommendations published by the Department 
of Labor propose a 3 day waiting period and a 
14 day retroactive period. In contrast, the Model 
Act of the Council of State Governments speci­
fies a 7 day waiting period and a 28 day 
retroactive period. Most States meet the stand­
ard of the Model Act, but do not meet the 
Department of Labor recommendation. Al­
though the Model Act would provide benefits 
for 83 percent of lost time, the U.S. Department 
of Labor standard would compensate for 93 
percent. The purpose of the waiting and retro­
active provisions are to reduce payments for 
truly minor incidents and to assure benefits for 
even moderately serious injuries.
We recommend that the waiting period be no 
more than 3 days and that the retroactive period 
be no more than 14 days. (See R3.5)
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Maximum weekly benefits. Both the 
Department of Labor and the Model Act recom­
mend that the maximum weekly benefit should 
be at least two-thirds of the average weekly wage 
in the State. The majority of States do not meet 
this standard: most did in 1940, but since then 
have not kept pace with the rise in wages. In 32 
States as of January 1, 1972, the maximum for a 
family of four was less than 60 percent of the 
State’s average wage. Such levels of payment are 
clearly inadequate.

A maximum of two-thirds of the State’s 
average wage, coupled with a provision that 
purports to provide disabled workers at least 
two-thirds of their individual wages, produces 
the anomaly that almost half of all disabled 
workers—those who had earned more than the 
State’s average wage—would receive less than 
two-thirds of their lost pay.
We recommend progressive increases in the 
maximum weekly wage benefit, according to a 
time schedule stipulated in Chapter 3, so that by 
1981 the maximum in each State would be at 
least 200 percent of the State’s average weekly 
wage. (See R3.8 and R3.9)

Proportion o f  lost wages to be replaced. 
The decision fixing the proportion of lost wages 
to be replaced must balance incentives to em­
ployers to improve safety with incentives to the 
disabled to take full advantage of rehabilitation 
services and to return to work.
We recommend that cash benefits for temporary 
total disability be at least two-thirds of the 
worker’s gross weekly wage. The two-thirds 
formulation should be used only on a transi­
tional basis until the State adopts a provision 
making payments at least 80 percent of the 
worker’s spendable weekly earnings. (See R3.6 
and R3.7)

Each worker’s benefit would be subject to 
the State’s maximum weekly benefit.

Permanent total disability benefits [Sec­
tion 27(d)(1)(A)], A worker is eligible for 
permanent total benefits when he experiences a 
complete loss of wages for a prolonged period. 
In a few States, a worker may receive permanent 
total benefits merely because he is unable to 
return to his previous job.

We recommend that our permanent total benefit 
proposals be applicable only in those cases 
which meet the test of permanent total dis­
ability used in most States. (See R3.11)

Our position on maximum weekly bene­
fits and the proportion of wages to be replaced 
is identical with our recommendations for tem­
porary total disability. The main issues for 
permanent total disability benefits concern the 
total sum allowed and the duration of payments.

Although there is wide agreement that 
payments for permanent total disability should 
be paid for life, we found that 19 States in 1972 
failed to comply with that recommended stand­
ard. In 15 States, duration of payments was 
limited to 10 years and in 11 States the gross 
sum payable was less than $25,000, which is less 
than the average full-time worker in the United 
States earns in four years.
We recommend that permanent total benefits be 
paid for the duration of the worker’s disability 
without limitations as to dollar amount or time.
(See R3.17)

Relationship to other programs [Section 
27(d)(l)(0)]. The variability of benefits pro­
vided to disabled workers from sources other 
than workmen’s compensation aggravates the 
inequities of the system.

If our recommendations for increases in 
the maximum weekly benefit for permanent 
total disability and the removal of limitations of 
time and duration are accepted, we believe that 
these permanent total benefits should be coor­
dinated with other programs.
We recommend that the Social Security benefits 
for permanent and total disability be reduced in 
the presence of workmen’s compensation 
benefits. (See R3.18)

Permanent partial disability benefits. The
issues arising from benefits for permanent partial 
disability are so critical to the future of work­
men’s compensation that the subject warrants 
the highest priority. Unfortunately, the critical 
need for corrective action is matched by the 
elusiveness of the proper remedy, and there is a 
serious danger that premature or insufficiently 
detailed recommendations might only worsen
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the present problems. These problems include 
the wide variation from State to State in the 
ratio of permanent partial benefits to total 
benefits, and the apparent tendency in some 
States for the payment of disproportionately 
large benefits for minor permanent partial dis­
abilities relative to the benefits for major perma­
nent partial and permanent total disabilities. 
Also, in some States, evaluations of the extent 
of permanent partial disability often seem to be 
without consistent guidelines. Although the 
recently issued American Medical Association’s 
Guides to the Evaluation o f Permanent Impair­
ment are a welcome contribution, they are 
designed only for the evaluation of impairment 
and do not purport to provide guidance for the 
evaluation of disability, as opposed to 
impairment.

These apparent inconsistencies and defi­
ciencies warrant a separate study and report. We 
do not deny the importance of the permanent 
partial phase of workmen’s compensation; we 
feel our responsibility at this time is to point to 
the need for the immediate commencement of a 
thorough examination of permanent partial 
benefits.

Death benefits. Death benefits consist of 
payments to the surviving spouse, minor chil­
dren, or other dependents of a worker who dies 
as a result of a work-related injury or disease. 
Such benefits account for less than one percent 
of all workmen’s compensation cases and less 
than ten percent of the total payments. The 
limits on the weekly benefits and on the total 
duration or amount, as found in many States, 
result in little overall cost saving for the program 
and are particularly ill founded.
We recommend that death benefits be at least 
66 2/3 percent of the worker’s gross weekly 
wage. The two-thirds formulation should be 
used only on a transitional basis until the State 
adopts a provision making payments at least 80 
percent of the spendable earnings of the worker. 
(See R3.20 and R3.21)
We recommend that the minimum weekly bene­
fit for death cases be at least 50 percent of the 
average weekly wage in the State. (See R3.26)
In death cases, we recommend that the State’s 
maximum weekly benefit be increased until, by 
1981, the maximum represents 200 percent of 
the State’s average weekly wage. (See R3.23 and 
R3.24)

We see no justification for arbitrary limi­
tation of the amount or duration of benefits to 
survivors of a deceased worker.

We recommend that benefits in death cases be 
paid to a widow or widower for life or until 
remarriage, and in the event of remarriage we 
recommend that two years’ benefits be paid in a 
lump sum to the widow or widower. We also 
recommend that benefits for a dependent child 
be continued until the child reaches 18, or 
beyond such age if actually dependent, or at 
least until age 25 if enrolled as a full-time 
student in any accredited educational institu­
tion. (See R3.25)

Relationship to other programs [Section 
27(d)( 1 )(0) ]. Adoption of our recommenda­
tions will assure that families of those who die 
from work-related causes will have greater and 
more continuous protection than they might 
receive from Social Security.
We recommend that workmen’s compensation 
benefits be reduced by the amount of any 
payments received from Social Security by the 
deceased worker’s family. (See R3.27)

3. Workmen’s Compensation Should 
Provide Sufficient Medical Care 
and Rehabilitation Services

Medical care and rehabilitation services 
contribute both a monetary and a human value 
to the workmen’s compensation system. Medical 
benefits have a monetary value of one billion 
dollars a year, about a third of the charges to the 
system. Four out of five beneficiaries receive 
medical services only.

In addition to medical services from the 
time of injury or detection of the disease, the 
system provides physical restoration services, 
including surgery and physical therapy, guidance 
and instruction in restoring earning capabilities, 
and placement in productive employment.

The record of delivering such services 
varies. Performance of medical services is reason­
ably good but, with only a few exceptions, the 
performance of physical restoration is less suc­
cessful. Vocational guidance and instruction 
services are spotty and placement services for 
rehabilitated workers are generally inadequate.
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These services need increased attention and 
coordination.

C h o ic e  o f  p h ysic ian  [S ection  
27(d)(1)(B)], Among the issues that relate to 
the quality of medical care is the method of 
selecting a physician for the injured employee. 
The recommended standard published by the 
U.S. Department of Labor would permit the 
employee to select the physician freely or in 
accord with rules of the workmen’s compensa­
tion agency. Half the States use this system. It 
can be argued that such freedom for the 
employee is illusory or disadvantageous to one 
with a work-related disease which may be 
improperly diagnosed by a physician unfamiliar 
with a specialized working environment. Con­
versely it may be argued that any limitation on 
the freedom of choice is an infringement on 
access to independent medical services.

We recommend that the worker be permitted 
the initial selection of his physician, either from 
among all licensed physicians in the State or 
from a panel of physicians selected or approved 
by the State’s workmen’s compensation agency. 
(See R4.1)

Amount and duration of medical benefit
[Section 27(d)(1)(B)]. Limits on the amount or 
duration of medical care are more prevalent for 
work-related diseases than for injuries. The trend 
has been to remove such limits for injuries: 41 
States comply with the U.S. Department of 
Labor standard of full medical benefits for those 
injured on the job. The trend has been similar 
with respect to diseases but only 36 States in 
1972 provide full benefits. The limitations apply 
largely to diseases activated by dust.

Where the statutes specify payment of 
“all reasonable” charges, this language has been 
interpreted in some States to impose limitations 
on the types of services used. The wisdom of 
limiting services according to the merits of an 
individual situation is not open to challenge, but 
we oppose arbitrary rules that limit medical or 
rehabilitation services without regard to their 
merit. Such limits can be self-defeating if they 
deny benefits, such as prosthetic devices, which 
restore a patient to a productive career. For the 
same reasons we oppose compromise and release 
agreements which terminate an employee’s right 
to medical benefits. Even when lump sum

payments are offered in exchange for such 
waiver of rights, we believe the agreements 
should require approval of the administrative 
agency.

We recommend there be no statutory limits on 
the length of time or dollar amount for medical 
care or physical rehabilitation services for any 
work-related impairment. (See R4.2)

Supervision of quality care at reasonable 
cost. There are no short cuts to economical 
delivery of medical care of satisfactory quality. 
There is no substitute for conscientious super­
vision by competent professionals in order to 
insure that a job is done well. Nevertheless, 
fewer than half the States provide such super­
vision within the workmen’s compensation 
agency. Supervision can not be effective if 
limited to a clerical review of case histories. 
There must be skilled observation and authority 
to order provision of necessary services, to curb 
excessive charges, and to recommend or require 
workmen to seek appropriate consultation.

Fewer than half of the States have a 
medical-rehabilitation division and only 26 pro­
vide such supervision in a manner consistent 
with recommended standards.
We recommend that each workmen’s compensa­
tion agency establish a medical rehabilitation 
division, with authority to effectively supervise 
medical care and rehabilitation services. (See 
R4.5)

Vocational rehabilitation [Section 27(d) 
(1 )(E)]. Medical care would be far more 
effective if well coordinated with vocational 
rehabilitation services. Such coordination would 
require employers to report promptly to the 
medical-rehabilitation division on the condition 
of claimants who are seriously disabled. Simul­
taneously, the claimant should be informed of 
his rights and opportunities to use restorative, 
guidance, and instruction services. Employees of 
the medical-rehabilitation division would be held 
responsible for following the course of such 
services and for assisting in their delivery.

Although some vocational services are 
provided by insurance carriers and employers, 
vocational aspects of rehabilitation are handled 
in most States mainly by agencies that rarely
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have more than a tangential relationship with 
workmen’s compensation or physical rehabilita­
tion services.

Many disabled workers fail to receive 
vocational services partly because they are not 
aware of their rights, partly because they lack 
motivation because of a fear they will lose 
compensation benefits if rehabilitated, and 
partly because they cannot afford the out- 
o f-pocket costs of maintenance during 
instruction.
We recommend that the medical-rehabilitation 
division within each State’s workmen’s compen­
sation agency be given the specific responsibility 
of assuring that every worker who could benefit 
from vocational rehabilitation services be 
offered those services. (See R4.7)

The cost of such services should be 
assessed against the employers, if only to assure 
that rehabilitation receives appropriate attention 
within the workmen’s compensation program. 
Provision of special maintenance benefits during 
the period of instruction, with the sum and 
period to be determined by the medical- 
rehabilitation division, would help to assure 
cooperation of the worker in the instruction 
program. A worker who refuses vocational assist­
ance might also be subject to denial of other 
benefits.

Placement of the disabled and use of 
second-injury funds [Section 27(d)(1)(F)]. 
“Hire the Handicapped” campaigns have a much 
broader base than workmen’s compensation. 
They aim to employ not only those disabled on 
the job, a small portion of the total number of 
disabled, but others, notably veterans.

The employer concerned with operating 
costs, including premiums for workmen’s com­
pensation insurance, tends to be dubious about, 
if not averse to, hiring anyone with a preexisting 
impairment. If an employee with only one hand 
loses the other, or if an employee with sight in 
only one eye becomes totally blind, it is 
inequitable to burden the employer with the 
charges for the total disability. For this reason, 
all but four States have established a subsequent- 
or second-injury fund which assumes responsi­
bility for paying for the compounding effects of 
a second injury. By this means, the worker 
receives in full the benefits which are his right, 
but the employer is charged only for the

contributing effects of the last injury and not 
for the total. He is charged for one eye 
only: the fund pays the balance of the award 
for total blindness.

Unfortunately, many employers appear to 
have little knowledge of such funds. Also, in 
many States, the funds are insufficiently fi­
nanced. Only 20 States have second-injury funds 
with broad coverage of preexisting impairments. 
Coverage that is so broad as to cover virtually 
every employee would defeat the purpose of the 
fund. The Model Act specifies 26 permanent 
impairments eligible for coverage by a second 
injury fund and, in addition, covers any impair­
ment which is equivalent to 50 percent of total 
impairment.

We recommend that States establish a second- 
injury fund with a broad coverage of pre-existing 
impairments. We recommend that the second- 
injury fund be financed by charges against all 
carriers, State funds, and self-insuring employers 
in proportion to the benefits paid by each, or by 
general revenue, or by both sources. We urge 
State workmen’s compensation agencies to in­
terpret eligibility for second-injury funds liber­
ally in order to encourage employment of the 
physically handicapped and to publicize the 
programs to employers and employees. (See 
R4.10, R4.1 1, and R4.12)

4. Workmen’s Compensation Should 
Encourage Safety

Consistent with its aims to protect main­
tenance of income and to deliver services of high 
quality with the maximum economy, workmen’s 
compensation also offers incentives to improve 
the safety of working conditions.

Although the supporting evidence is 
limited, we believe that the experience rating of 
insurance premiums can offer employers an 
incentive to develop safe designs, practices, and 
working arrangements. It has been demonstrated 
in individual industries that preventive health 
and safety programs dramatically improve pro­
ductivity and reduce labor costs. The spur to 
safety from experience rating is restricted 
because 80 percent of all employers are too 
small to be eligible under present regulations.
We recommend that, subject to sound actuarial 
standards, the experience rating principle be
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extended to as many employers as practicable.
(See R5.3)

In addition to the built-in stimulus to 
safety provided by experience rating, workmen’s 
compensation also promotes safety by expend­
ing substantial resources on accident preven­
tion services. However, in some States there are 
so many carriers writing workmen’s compensa­
tion insurance, it is unlikely that all provide 
effective safety programs. Likewise, some State- 
operated insurance funds and some self-insuring 
employers devote insufficient resources to safety 
programs.
We recommend that insurance carriers be re­
quired to provide loss prevention services and 
that the workmen’s compensation agency care­
fully audit these services. State-operated work­
men’s compensation funds should provide 
similar accident prevention services under inde­
pendent audit procedures where practicable. 
Self-insurers should likewise be subject to audit 
with respect to the adequacy of their safety 
programs. (See R5.2)

5. There Should Be an Effective Delivery 
System for Workmen’s Compensation

The effectiveness of workmen’s compen­
sation is to be judged by the program’s ability to 
deliver the benefits and services which fulfill its 
basic objectives.

Six obligations of administration [Section 
27(d)( 1)(J )]. In this connection, the primary 
obligations of the workmen’s compensation 
agency are: (1) to take initiatives in administer­
ing the act, (2) to provide for continuing review 
and seek periodic revision of both the work­
men’s compensation statute and supporting 
regulations and procedures, based on research 
findings, changing needs, and the evidence of 
experience, (3) to advise employees of their 
rights and obligations and to assure workers of 
their benefits under the law, (4) to apprise 
employers, carriers, and others involved of their 
rights, obligations, and privileges, (5) to assist 
voluntary resolutions of disputes, consistent 
with the law, (6) and to adjudicate disputes 
which do not yield to voluntary negotiation. 
Adjudication should be the least burdensome of 
these six obligations if the others are well 
executed.

Legal expenses [Section 27(d) (1)(K)[. 
Originally it was hoped that the compensation 
program would be self-administering; that em­
ployees would protect their interests without 
need for legal counsel or other outside inter­
vention. The no-fault concept and prescribed 
benefits, it was assumed, would reduce the need 
for litigation. The complexities of the law and 
doubts about the sources and nature of impair­
ments have dashed these expectations, although, 
given sufficient assistance by administrative 
agencies, claimants might have relied less on 
privately retained counsel and the system as a 
whole might have been spared the concomitant 
legal expenses.
We recommend that attorneys’ fees for all 
parties be reported for each case, and that the 
fees be regulated under the rulemaking authority 
of the workmen’s compensation administrator.
(See R6.15)

Administrative organization. Disputes on 
claims in five States are assigned immediately to 
the general courts. Adjudicators who handle 
workmen’s compensation cases exclusively have 
the primary duty to resolve disputes in 45 
States. Only if they fail are the decisions 
appealed to the courts.
We recommend that each State utilize a work­
men’s compensation agency to fulfill the admin­
istrative obligations of a modern workmen’s 
compensation program. (See R6.1)

In line with their traditional role of 
providing a laboratory for experimentation, with 
variations suited to their own experience, needs, 
or creativity, the States have devised a variety of 
structures to administer their workmen’s com­
pensation programs. It is difficult to evaluate 
these structures outside the entire political and 
economic context of each State. The State 
agencies vary remarkably in their assignment and 
exercise of responsibilities. Some agencies do 
little but adjudicate, with small regard for the 
effective delivery of workmen’s compensation 
services or for their other administrative obliga­
tions, cited above. For this reason, we advocate 
a strong administrative leadership with authority 
commensurate to the responsibility, empowered 
to supervise all employees except the members 
of the appeals board. One person should be
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responsible for the administration of the State 
workmen’s compensation program. This empha­
sis on personnel as a crucial factor in the 
excellence of the system extends to the entire 
staff of the agency.

We recommend that, insofar as practical, all 
employees of the agency be full-time with no 
outside employment, with salaries commen­
surate with this full-time status. (See R6.5)

Processing of claims. A number of posi­
tive recommendations on administrative proce­
dure appear in Chapter 6. In this summary, we 
will mention only two, which are included in the 
list of subjects assigned to us for evaluation by 
Congress.

Time limits on filing claims [Section 
27(d)(1)(G)], The problem for an employee in 
meeting the time limit for filing his claim is 
particularly acute when his impairment results 
from a work-related disease. A substantial lag 
may occur between exposure to the disease- 
producing substance and the manifestation or 
diagnosis of the disease. The recommendation 
published by the Department of Labor favors a 
flexible time limit, so that workers with long 
developing disabilities can still receive benefits, 
and about one-half of the States meet this 
recommended standard.

We recommend that the time limit for initiating 
a claim be three years after the date the claimant 
knows, or by exercise of reasonable diligence 
should have known, of the existence of the 
impairment and its possible relationship to his 
employment, or within three years after the 
employee first experiences a loss of wages which 
the employee knows or, by exercise of reason­
able diligence, should have known was because 
of the work-related impairment. If benefits have 
previously been provided, the claim period 
should begin on the date benefits were last 
furnished. (See R6.13)

A uniform system of reporting [Section 
27(d)( 1 )(L)]. An active State agency, such as 
we have recommended, requires the receipt and 
analysis of substantial data. Most of these data 
may be useful only within the particular State, 
but there are advantages which would result 
from nationally uniform data on several aspects

of workmen’s compensation, such as promptness 
of payments, the number of workers receiving 
the maximum benefits, and the amount of legal 
fees. At the present time, most States cannot 
provide this information on any basis, and 
almost none of the data can be compared across 
States.

A salutary consequence of preparation 
and dissemination of comparable data would be 
the enhancement of one virtue of the Federal 
system, namely that States can be laboratories 
of experiment and learn from one another.

I n s u r a n c e  sy s te m s  [ S e c t i o n  
27(d)(l)(N )j. Most workmen’s compensation 
laws provide that qualified employers may self- 
insure their obligations. Other employers are 
required to buy insurance from a private carrier 
or a State fund. Although private carriers are 
excluded from some States, they provide 63 
percent of all workmen’s compensation benefits; 
State funds, 23 percent; and self-insured 
employers, 14 percent.

The studies available to us indicate that 
no type of insurance has a general advantage 
over another in delivering services.
We recommend that States be free to continue 
their present insurance arrangements or, if the 
States wish, to permit private insurance, self- 
insurance, and State funds where any of these 
types of insurance now are absent. (See R6.20)

Protection against insolvency. Special 
means are needed to protect employees in the 
event the employer fails to comply with the 
insurance requirements of the workmen’s com­
pensation law of if a carrier or employer becomes 
insolvent. Insolvency is a risk of the free 
enterprise system, but the penalties should not 
be assessed upon disabled employees.
We recommend that procedures be established in 
each State to provide benefits to employees 
whose benefits are endangered because of an 
insolvent carrier or employer, or because an 
employer fails to comply with the law man­
dating the purchase of workmen’s compensation 
insurance. (See R6.21)

PART III. THE FUTURE OF WORKMEN’S 
COMPENSATION

Our intensive evaluation of the evidence
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compels us to conclude that State workmen’s 
compensation laws are in general neither ade­
quate nor equitable. While several States have 
good programs, and while medical care and some 
other aspects of workmen’s compensation are 
commendable, strong points too often are 
matched by weak.

In recent years, State laws have improved. 
In 1971, more than 300 bills were enacted, 
about 100 more than customary in odd-year 
legislative sessions. This encouraging burst of 
activity nevertheless failed to satisfy many basic 
needs. Of 16 recommendations for workmen’s 
compensation published by the Department of 
Labor, the average State meets only eight. The 
wide variation among the States also are disturb­
ing. While 9 States meet at least 13 of the 
recommendations, 10 States meet 4 or fewer.

An appropriate response to the serious 
deficiencies of workmen’s compensation has 
been the major concern of our Commission. Are 
we to conclude that workmen’s compensation is 
permanently and totally disabled, or is there a 
rational basis for continuing the program?

That fundamental question has obliged us 
to consider the possible alternatives to work­
men’s compensation. We have discussed the 
implications of abolishing workmen’s compensa­
tion and reverting to the negligence suits, a 
remedy abandoned some 50 years ago. This 
option is still inferior to workmen’s compensa­
tion: its deficiencies include uncertainties for 
both employer and worker and the substantial 
costs arising from litigation over the degree and 
source of impairment. Such litigation also has 
serious adverse effects on efforts at rehabili­
tation.

An even more radical option is the pro­
posal to disassemble the program and distribute 
the components elsewhere. We are convinced 
that the problems associated with partition are 
insoluble, and that the injured workingman 
would be adversely affected. Each of the pro­
grams to which the components would be 
assigned has at least one serious deficiency 
compared to workmen’s compensation. For 
example, the eligibility requirements of the 
Disability Insurance program under Social Secur­
ity preclude benefits until the worker has several 
quarters of covered employment. In workmen’s 
compensation, in contrast, the worker is eligible 
from the first day he is employed. Also, we do 
not believe there is likely to be in the near

future a source of medical care as satisfactory as 
workmen’s compensation. Under most proposals 
for national health insurance, there are deducti­
bles and other limitations on benefits not found 
in most workmen’s compensation statutes. The 
ultimate weakness of partition, however, is that 
there are no well established locations for the 
two most important components of workmen’s 
compensation: cash benefits for short-term 
total disabilities and cash benefits for long-term 
partial disabilities.

Perhaps in another decade or two, an 
attractive alternative to workmen’s compen­
sation will emerge.

For the foreseeable future we are con­
vinced that, if our recommendations for a 
modern workmen’s compensation program are 
adopted, the program should be retained.

The issue then becomes the final subject 
assigned to us by Congress: what are the 
“methods of implementing the recommenda­
tions of the Commission?” As we have reviewed 
the efforts for improvement by the various 
States, it has become apparent that the answer 
to this question is the most elusive of all that 
have been raised. Our recommendations are not 
fundamentally different from those of earlier 
investigations; yet previous recommendations 
have won no strong support.

Several reasons for the indifferent re­
sponse to previous reform proposals are evident. 
The lack of interest in or understanding of 
workmen’s compensation by State legislators and 
the general public is attributable in part to the 
complexity of the program. Various interest 
groups, including employers, unions, attorneys, 
and insurance carriers, have often allowed their 
specialized concerns to stand in the way of 
general reform. And State legislators and offi­
cials, even when they have been genuinely 
interested in reform, have too often been dis­
suaded by the irrational fear that the resulting 
increase in costs would induce employers to 
transfer business to States with less generous 
benefits and lower costs.

In view of these experiences, we have 
contemplated various strategies for improving 
w orkm en’s compensation. Among those 
suggested at our hearings were a complete 
Federal takeover; retention of present State 
programs with only voluntary responses to 
Federal guidance or recommendations; and 
various methods of combining the basic State-
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run system with a more active and influential 
role for the Federal government.

Despite disagreements among the Com­
missioners on some matters, such as the timing 
of certain methods for improving workmen’s 
compensation, we all agree on some points.

We agree that the States have the eco­
nomic capability of responding to our recom­
mendations.

Although our recommendations will 
increase the costs of workmen’s compensation 
for most States and many employers, we agree 
that employers and the States have the resources 
to meet such costs. The States have the distinct 
advantage of having personnel and procedures in 
place: a Federal takeover would substantially 
disrupt established administrative arrangements. 
Moreover, we have seen no evidence that Federal 
administrative procedures are superior to those 
of the States.

We reject the suggestion that Federal 
administration be substituted for State programs 
at this time.

Several Commissioners believe that a 
Federal takeover of workmen’s compensation 
may be appropriate in a few years if the present 
deficiencies are not corrected promptly, but 
they also believe these deficiencies can be 
overcome by the States.

All Commissioners believe the virtues of a 
decentralized, State-administered workmen’s 
compensation program can be enhanced by 
creative Federal assistance.

One role for the Federal government is to 
help the States learn from one another. Our 
hearings have impressed us that a superior 
method in one State is not adopted swiftly by 
other States, a lag explained partially by the 
complexity of workmen’s compensation. This 
learning lag can be shortened substantially.

We urge the President to appoint a Fed­
eral commission to provide encouragement and 
technical assistance to the States.

This assistance could include consultation 
on statutory amendments and improved data 
and reporting systems. Another function of the 
Commission would be to develop additional 
recommendations to supplement ours. Some of 
their recommendations should be based on a 
continuing review of permanent partial disability 
benefits and the delivery system for workmen’s 
compensation. These topics could not be

examined thoroughly during the brief life of this 
Commission, and are critical to the overall 
design of a modern workmen’s compensation 
program and to the elimination of the most 
likely sources of inefficiencies and excessive 
payments in the present program.

All Commissioners believe there is another 
potential role for the Federal government in 
workmen’s compensation. We have specified 
certain of our recommendations as the essential 
elements of a modern workmen’s compensation 
program. We recommend that compliance of the 
States with these essential recommendations be 
evaluated on July 1, 1975, and, if necessary, 
Congress with no further delay in the effective 
date should then guarantee compliance with 

\ these recommendations.
The essential elements of workmen’s com­

pensation recommended by this Commission 
are:

Compulsory Coverage (R2.1)
No Occupational or Numerical Exemp­

tions to Coverage (R2.2, R2.4, R2.5, R2.6 and 
R2.7)

Full Coverage of Work-Related Diseases
(R2.13)

Full Medical and Physical Rehabilitation 
Services without Arbitrary Limits (R4.2 and 
4.4)

Employee’s Choice of Jurisdiction for 
Filing Interstate Claims (R2.1 1)

Adequate Weekly Cash Benefits for 
Temporary Total, Permanent Total, and Death
Cases (R3.7, R3.8, R3.1 1, R3.12, R3.15, R3.21 
R3.23)

No Arbitrary Limits on Duration or Sum 
of Benefits (R3.17, R3.25)

If, after the 1975 review, Federal support 
is needed to guarantee compliance with these 
essential recommendations, they should be 
included as mandates in Federal legislation. Any 
employer not covered by a State workmen’s 
compensation act would be required to elect 
coverage in an appropriate State. For all em­
ployers in States where the scope of protection 
of the State act does not include the essential 
recommendations, supplemental insurance or 
self-insurance to provide this broader pro-
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tection would be required. The normal enforce­
ment method would be the imposition of fines 
on non-complying employers. Most claims 
would be handled by existing State workmen’s 
compensation agencies using their regular proce­
dures, except that the scope of protection 
afforded by the State must include the essential 
recommendations.

The Commission was unanimous in con­
cluding that congressional intervention may be 
necessary to bring about the reforms essential to 
survival of the State workmen’s compensation 
system. We believe that the threat of or, if 
necessary, the enactment of Federal mandates 
will remove from each State the main barrier to 
effective workmen’s compensation reform: the 
fear that compensation costs may drive 
employers to move away to markets where 
protection for disabled workers is inadequate 
but less expensive. There was disagreement 
concerning the appropriate time for Congres­
sional action, with a majority concluding that 
States should be given until 1975 to act before 
Federal mandates are enacted if States have not 
adopted our essential recommendations. One 
reason for the delay is the feeling that an

immediate push for congressional legislation 
would precipitate a confrontation which would 
delay positive action at the State level pending 
the outcome. Another reason is that many 
necessary reforms in the State workmen’s com­
pensation programs are not susceptible to 
Federal mandates. If our mandates immediately 
were adopted by Congress and made applicable 
to the States, some States might fail to under­
take the thorough review of our recommenda­
tions that are not appropriate as Federal 
mandates.

If the Federal government guarantees the 
adoption of our essential recommendations, if a 
new Commission is established to encourage and 
assist the States, and, most important, if those 
who control the fate of workmen’s compensa­
tion at the State level accept responsibility for 
the program’s reform, we believe that soon the 
protection provided by workmen’s compen­
sation to “the vast majority of American 
workers, and their families . . .  in the event such 
workers suffer disabling injury or death in the 
course of their employment. . . [will be] ade­
quate, prompt, and equitable.”



Part One

General Objectives

A brief description of the origin and current state 
of workmen’s compensation in the United States of America 

and an affirmation of general objectives appropriate for a modern 
workmen’s compensation program



Chapter 1

The General Objectives of 
Workmen’s Compensation

Accidents, many of them avoidable, annu­
ally cause 115,000 deaths and more than 11 
million injuries which are disabling beyond the 
first day, according to the National Safety 
Council. No small part of this annual toll is 
work-related. Each year some 14,000 workers 
die, another 90,000 are permanently impaired, 
and more than 2,000,000 miss one or more days 
of work because of job-related injuries and 
diseases. Ten million workers a year require 
medical treatment or at least temporarily suffer 
restricted activity because of work-related in­
juries, according to the National Center for 
Health Statistics. The dollar cost of lost wages, 
medical treatment, lost production, damaged 
equipment, and other consequences of work- 
related accidents for 1971 is estimated at $9.3 
billion.

The importance of work-related injuries 
and diseases is not so much in the number or

frequency. There is less likelihood that a worker 
will be injured at work than elsewhere, accord­
ing to the National Safety Council, although, 
considering the hours of exposure, a person is 
more likely to be injured and less likely to be 
killed on the job than away from the job. (Table 
1.1) Numbers aside, the true concern with 
work-related disabilities is that they strike men 
and women in their most productive years when 
they are most likely to have a dependent family.

Increased concern with work-related in­
juries and diseases and new awareness of reme­
dial possibilities have motivated recent legisla­
tion both by State and Federal governments. 
State legislatures in 1971 adopted amendments 
to workmen’s compensation laws at twice the 
normal rate for odd-year sessions. Federal ac­
tions have included the Coal Mine Health and 
Safety Act of 1969 (compensating miners to­
tally disabled by pneumoconiosis and, in the
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TA BLE  1.1. Accidental deaths and injuries of workers,3 1971

Place Deaths Injuries
(thousands)

Deathb
rate

Injury13
frequency

rate
Total 55,700 5,400 .12 11.8

At work 14,200 2,200 .09 14.4
Away from work 41,500 3,200 .14 10.4

Motor vehicle 25,100 950 .90 30.8
Public non-motor vehicle 8,600 1,100 .08 10.0
Home 7,800 1,200 .05 7.1

a Excludes children, housewives, students, the unemployed, the self-employed, employers, members of the armed forces, the retired, 
and others.

b Per 1,000,000 man-hours of exposure for all workers in all industries, including agriculture.
Source. National Safety Council, Accident Facts, 1972 Edition.

event of death, their widows and children) and 
the Occupational Safety and Health Act of 
1970. By this Act, the Federal government 
assumed responsibility for establishing and en­
forcing safety and health standards for the 
protection of almost all employees.

The Act also established this Commission 
with the charge to “undertake a comprehensive 
study and evaluation of State workmen’s com­
pensation laws in order to determine if such laws 
provide an adequate, prompt, and equitable 
system of compensation” for workers who 
suffer disabling injury or death in the course of 
their employment. The Act obligated the Com­
mission to “transmit to the President and to the 
Congress not later than July 31, 1972, a final 
report containing a detailed statement of the 
findings and conclusions of the Commission, 
together with such recommendations as it deems 
advisable.”

A. THE BASIC NATURE OF WORKMEN’S 
COMPENSATION

There is a workmen’s compensation act 
for each of the 50 States, and for five of the six 
other “States” we were asked to study. There 
are also two Federal workmen’s compensation 
programs, for a total of 58 jurisdictions. (See 
Glossary) No two acts are exactly alike, but 
many have similar basic features.

Workmen’s compensation provides cash 
benefits, medical care, and rehabilitation services 
for workers who suffer work-related injuries and

diseases. To be eligible for benefits, normally an 
employee must experience a “personal injury by 
accident arising out of and in the course of 
employment.” All laws provide benefits for 
workers with occupational diseases, although 
not all cover every form of occupational disease.

Chapter 2 considers in some detail the 
phrase “personal injury' by accident arising out 
of and in the course of employment.” In 
general, its effect is to exclude some injuries and 
diseases from the scope of the program. But the 
distinguishing feature of workmen’s com­
pensation is that it assures benefits for many 
who could not win suits for damages under the 
common law, which usually requires that an 
injured party prove the defendant was at fault. 
Workmen’s compensation benefits are paid even 
when the employer is free of negligence or other 
fault. These benefits are the employer’s exclu­
sive liability for work-related injuries and dis­
eases. As the next section indicates, this decision 
to hold the employer liable without fault, while 
limiting his liability, was a deliberate choice.

When an injury or disease falls within the 
scope of the workmen’s compensation program, 
the employer must furnish medical care, usually 
unlimited in time or amount. Most States also 
provide vocational and medical rehabilitation 
services, or supervise these services as furnished 
by the employer.

Cash benefits usually are classified as 
temporary total, temporary partial, permanent 
total, permanent partial, and death benefits. 
Temporary total benefits are paid to employees
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unable to work after a specified waiting period. 
Temporary partial benefits are paid during a 
period of reduced earnings. These temporary 
benefits cease when the worker returns to full 
wages or is found eligible for permanent total or 
permanent partial benefits. Permanent total 
benefits are paid to those disabled completely 
for an indefinite time. Permanent partial bene­
fits are paid if the employee incurs an injury or 
disease which causes a permanent impairment or 
experiences a permanent but partial loss of 
wages or of wage-earning capacity. If the worker 
is fatally injured, the employer is required to 
provide burial expenses and to pay benefits to 
specified dependent survivors. For each category 
of benefits, all States prescribe a maximum 
weekly benefit and usually a minimum weekly 
benefit. Some States prescribe limits on duration 
or total amount or both for certain classes of 
benefits.

The primary purpose of these benefits is 
to replace some proportion of wage loss, actual 
or potential. Many States also provide benefits 
because of impairment (See Glossary), whether 
or not this results in lost wages. Most laws 
prescribe a schedule of permanent partial impair­
ments which specifies the number of weeks’ 
benefits paid for the loss (including loss of use) 
of particular parts of the body.

In all but one State, an administrative 
agency supervises workmen’s compensation 
claims; in 45 States, the agency also adjudicates 
disputes concerning eligibility for benefits and 
extent of disability. Decisions of these agencies 
may be appealed for review by the courts. In 
five States, the courts decide all disputed claims.

Despite the State role in workmen’s com­
pensation, it is largely a privately administered 
and funded program. The workmen’s compensa­
tion statutes provide that each employer shall 
compensate disabled workmen by a certain 
fonnula of benefits, and that the employer must 
pay for these benefits. The employer usually 
makes private insurance arrangements to meet 
his statutory obligations. In all but four States, 
the employer may self-insure the risks of work- 
related injuries and diseases if he can meet the 
State financial standards. In 44 States, the 
employer may purchase workmen’s compensa­
tion insurance from private insurance carriers. 
There are 18 States which operate insurance 
funds, but 12 of these compete with private

carriers. Of the States which bar private carriers, 
three allow eligible employers to self-insure. 
Private insurance carriers are responsible for 
about 63 percent of all benefits paid, self- 
insurers for 14 percent, and State funds for 23 
percent.

Workmen’s compensation benefits are 
financed by charges in the form of insurance 
premiums at rates related to the benefits paid. 
The relationship between benefits paid and the 
employer’s costs is most direct for self-insuring 
employers. Other employers are rated on the 
experience of their class by State insurance 
funds or private carriers. Typically, several hun­
dred insurance classifications are used in each 
State. The individual employer usually pays a 
rate related to the benefits paid by all employers 
in his class, but employers with sufficiently large 
premiums can have their rates modified to 
reflect their own record of benefit payments 
relative to other firms in their class. Some 
employers pay three times as much per $100 of 
payroll as others in their classification. These 
differences provide a powerful incentive to 
reduce the frequency of compensable injuries 
and diseases.

B. THE ORIGIN OF WORKMEN’S 
COMPENSATION IN AMERICA

In the first decade of the twentieth 
century, U. S. industrial injury rates reached 
their all-time peak. In 1907, in two industries 
alone, railroading and bituminous coal mining, 
the toll was 7,000 dead. Despite these tragedies, 
the remedies available to recompense disabled 
workers or their families were inadequate and 
inequitable, consisting mainly of appeals to 
charity or law suits based either on the common 
law or, in many jurisdictions, on employers’ 
liability statutes.

The common law for work injuries orig­
inally developed when most employers had few 
employees. Often a firm was like a large family 
that settled disputes without appeal to the 
courts. With this tradition, courts tended gener­
ally to lack sympathy for complaints by employ­
ees. In an economic and political climate favor­
ing industrial growth, the courts were reluctant 
to burden entrepreneurs with the care of those 
disabled in their employment.
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Most observers were critical of the com­
mon law handling of work-related injuries. As 
plaintiff, the workman had to prove the employ­
er’s negligence. Given the complexity of the 
work situation and the reluctance of fellow 
workers to testify against the employer, the 
worker often could not prove his claim. Even 
more obstructive to the employee’s chance for 
recovery were three defenses available to the 
employer :  (1) contributory negligence: the 
worker whose own negligence had contributed 
in any degree to his injury could not recover;
(2) the fellow-servant doctrine: the employee 
could not recover if the injury resulted from the 
negligence of a fellow worker; and (3) assump­
tion of risk: the injured man could not recover 
if the injury was due to an inherent hazard of 
which he had, or should have had, advance 
knowledge.

By the middle of the 19th century, 
protests against the grossest deficiencies and 
inequities of the common law led to employers’ 
liability laws, which restricted the employer’s 
legal defenses. However, these laws still obliged 
the employee to prove the employer’s negli­
gence, and their contribution to the ability of an 
injured workman to win a claim against his 
employer was minimal.

At the opening of the 20th century, the 
shortcomings of the legal remedies for work- 
related injuries were common knowledge. The 
compensation system which based liability on 
negligence was an anachronism in a time when 
work was recognized to involve certain inherent 
and often unpredictable hazards. Awards for 
injuries generally were inadequate, inconsistent, 
and uncertain. The system was wasteful, par­
tially because of high legal costs. Settlements 
were delayed by court procedures. Society was 
disturbed by the burden of charity for uncom­
pensated injured workmen. As Arthur Larson 
has observed, “ the coincidence of increasing 
industrial accidents and decreasing remedies had 
produced in the United States a situation ripe 
for radical change. . . .”

Workmen’s compensation statutes, as an 
alternative to the common law and employers’ 
liability acts, had many objectives, most of them 
designed to remedy past deficiencies. The stat­
utes aimed to provide adequate benefits, while 
limiting the employer’s liability strictly to work­
men’s compensation payments. These payments

were to be prompt and predetermined, to relieve 
both employees and employers of uncertainty, 
and to eliminate wasteful litigation. Appropriate 
medical care was to be provided. Most radical of 
all these objectives was the establishment of a 
legal principle alien to the common law: liabil­
ity without fault. The costs of work-related 
injuries were to be allocated to the employer, 
not because of any presumption that he was to 
blame for every individual tragedy, but because 
of the inherent hazards of industrial employ­
ment. Compensation for work-related accidents 
was therefore accepted as a cost of production.

These objectives were widely applauded. 
The workmen’s compensation program eventu­
ally was supported by both the National Associ­
ation of Manufacturers and the American Feder­
ation of Labor.

The no-fault approach spread rapidly: be­
tween 1911 and 1920, all but six States passed 
workmen’s compensation statutes. These laws 
were influenced by the contemporary interpreta­
tions of constitutional law. The Supreme Court’s 
reading of the interstate commerce clause pre­
cluded the possibility of a Federal law on 
workmen’s compensation for most private in­
dustry, although the Federal Employers’ Liabil­
ity Act, applicable to railroad employees en­
gaged in interstate commerce, and a compensa­
tion act covering certain Federal employees were 
both enacted in 1908. A New York State study 
commission, whose 1910 report was the basis 
for the New York Compensation Act, would 
have adopted the German compensation plan’s 
feature of employee contributions had this been 
deemed constitutional. Of even greater impact 
was the 1911 decision by the Court of Appeals 
of New York that compulsory coverage was 
unconstitutional because the imposition of 
liability without fault was taking of property 
without due process of law. Consequently, these 
early laws made coverage elective and applied 
mainly to specified hazardous industries.

Although most of these constitutional 
views no longer hold, their imprint on today’s 
workmen’s compensation statutes is unmistak­
able. The present system is basically State 
operated and almost exclusively employer fi­
nanced. Moreover, in some States, the tradition 
of elective coverage and the application to only 
certain occupations continues: only about 85 
percent of all employed wage and salary workers
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are covered by workmen’s compensation.
A description of the origins of workmen’s 

compensation, including the vestigial constitu­
tional inhibitions, serves a larger purpose than 
homage to history. The basic principles of the 
present program are largely those established 50 
or 60 years ago; they can be completely under­
stood only in the context of forces present at 
their creation.

Since then, the task of workmen’s com­
pensation has grown more difficult. Technologi­
cal advances have produced unfamiliar and often 
indeterminable physical and toxic hazards. 
Occupational diseases associated with prolonged 
exposures to unsuspected agents or to fortuitous 
combinations of stresses have undermined the 
usefulness of the “accident” concept. While 
advances in medical knowledge have facilitated 
the treatment of many injuries and diseases, 
they have also enlarged the list of diseases that 
may be work-related. Simple cause/effect con­
cepts of the past have yielded to an appreciation 
of the many interacting forces that may result in 
impairment or death. In addition to genetic, 
environmental, cultural, and psychological influ­
ences, physicians must consider predisposing, 
precipitating, aggravating, and perpetuating fac­
tors in disease. Etiologic analysis, estimates of 
the relationship to work, and evaluation of the 
extent of impairment have become accordingly 
complex for many illnesses.

Workmen’s compensation has failed, 
meanwhile, to achieve certain of its original 
objectives. The program has not been self- 
administering but has seemingly spurred litiga­
tion. Benefits have increased but in most States 
have not kept pace with rising wage levels. The 
failure to adapt to changing conditions has led 
to many criticisms, but constructive criticism 
requires a restatement of the objectives for the 
modern era.

C. FIVE OBJECTIVES FOR A MODERN
WORKMEN’S COMPENSATION PROGRAM

Many of the traditional attributes of the 
workmen’s compensation program, such as 
liability without fault, have continuing validity. 
Other attributes which persist, such as elective 
coverage, are no longer warranted in the light of 
the objectives of a modern workmen’s compen­
sation program. These are stated in general terms

below. Specific applications appear in Part Two.

The four basic objectives are:

broad coverage o f  employees and 
work-related injuries and diseases;

substantial protection against interrup­
tion o f income;

provision o f sufficient medical care and 
rehabilitation services; and

encouragement o f  safety.

The achievement of these basic objectives 
is dependent on an equally important fifth 
objective:

an effective system for delivery o f the 
benefits and services.

After discussing these five objectives in 
turn, we shall examine a distinctive attribute of 
workmen’s compensation: the program is de­
signed to assure that the objectives reinforce 
each other.

(1) Workmen’s Compensation Should Provide 
Broad Coverage of Employees and 
Work-Related Injuries and Diseases

Workmen’s compensation protection 
should be extended to as many workers as 
feasible, and all work-related injuries and dis­
eases should be covered.

Coverage of employees. Among the many 
reasons given for the lack of universal coverage 
of employees is that many of the currently 
excluded firms are small or have poor safety 
records and are reluctant to bear the cost of 
workmen’s compensation. This argument is not 
convincing. Many States have been able to 
extend their laws to virtually all employers 
without undue financial distress. An economic 
advantage of coverage is that employers are 
relieved of possible liability in damage suits. 
Moreover, if the costs of newly covered em­
ployers are high, this means that employees and 
society were previously absorbing the costs of 
work-related impairments and deaths through 
enforced poverty or welfare payments. We be-
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lieve these costs should be assessed against 
employers, not against the disabled or the 
ordinary taxpayer.

Another factor in the exclusion of certain 
occupations from workmen’s compensation is 
that these groups, such as household workers, 
lack political influence. We believe that this 
explanation, while historically accurate, is unac­
ceptable as a basis for a modern workmen’s 
compensation program. Another historic reason 
for excluding certain workers was the constitu­
tional requirement of due process. At one time, 
the due process standard forced States to make 
their laws elective, so that the laws embraced 
primarily work that was especially dangerous. 
Today, the constitutional limitations of due 
process have little or no relevance to workmen’s 
compensation.

More cogent arguments against extending 
workmen’s compensation to certain classes of 
employees are based on administrative feasibility. 
If certain employers, such as homeowners or 
owners of small farms, were required to cover all 
of their employees, many of whom are casual, 
the administrative burden on employers, insur­
ance carriers, and State workmen’s compensa­
tion agencies would be substantial. A related 
argument is that it is difficult to inform home- 
owners and other employers of casual labor of 
the coverage requirement. Because these argu­
ments have some merit, our recommendations 
will reflect our concern for these conditions, 
while manifesting our primary interest in pro­
tecting workers, regardless of who are their 
employers.

A final argument against universal man­
dated coverage is that it limits the ability of 
employees and employers to decide freely how 
much protection against work-related injuries 
and diseases is desirable. In the absence of 
workmen’s compensation, the parties would be 
free to negotiate contracts concerning the risks 
of industrial disabilities, or each party could 
individually purchase insurance.

For several reasons we do not find the 
freedom-to-contract plea convincing. A classic 
point against that plea is that employees do not 
have equal bargaining power with their employ­
ers, particularly when employees are not union­
ized. An even more compelling reason for 
mandatory insurance is that the task of selecting 
a job is complex. Most workers are unlikely to

assess properly the probabilities of being ex­
posed to work-related impairments. Often em­
ployees and employers are contemptuous of the 
risks they assume. We believe that society can 
appropriately mandate workmen’s compensation 
coverage as a way of insuring that those injured 
at work do not become destitute.

Coverage of injuries and diseases. All 
work-related injuries and diseases should be 
covered by workmen’s compensation. Of neces­
sity, the meaning of “work-related” must be 
defined by statute and interpreted judicially, but 
injuries and diseases which are in fact work- 
related should not be excluded from coverage 
because of legal technicalities. On this basis, 
statutes which restrict coverage to a list of 
specified occupational diseases are incompatible 
with the objective of complete protection.

Arguments against broad coverage of in­
juries and diseases are sometimes similar to those 
against broad coverage of employees, e.g. the 
expense of full coverage. Experience refutes 
these theories: many States have succeeded 
with broad coverage of work-related injuries and 
diseases.

(2) Workmen’s Compensation Should Provide 
Substantial Protection Against 
Interruption of Income

Workmen’s compensation must be an in­
surance program, not a welfare program. The 
availability and extent of cash benefits should 
not depend primarily on a beneficiary’s eco­
nomic needs, as in public assistance programs. 
Rather, the cash benefits for the disabled worker 
should be closely tied to his loss of income. The 
benefit formulas should also be carefully pre­
determined in order to reduce uncertainties of 
employees and employers about the possible 
consequences of injuries and diseases.

Disaoility benefits. The basic measure of 
the worker’s economic loss is the life-time 
diminution in remuneration attributable to the 
work-related injury or disease. This can roughly 
be described as wage loss, although remunera­
tion is composed of earnings plus supplements 
(Figure 1.1). Supplements include fringe bene­
fits, such as health insurance, and legally man­
dated expenditures, such as employers’ contribu­
tions for Social Security.

The appropriate measure of lost remuner-
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F IG U R E  1.1. Elements of remuneration before and after impairment from injury or disease

B E F O R E  IM P A IR M E N T A F T E R  IM P A IR M E N T

Basic wages and salaries Basic wages and salaries
+ Irregular wage payments + Irregular wage payments
H- Pay for leave time +

Pay for leave time
+ Employer contributions for supplements + Employer contributions for supplements

= Total remuneration Total remuneration

— Taxes — Taxes
— Work-related expenses — Work-related expenses

— Expenses caused by injury or disease

Net remuneration — Net remuneration

See Table 3.1 for U.S. Department of Commerce definition of “compensation,’’which is equivalent to “total remuneration” in Figure 1.1.

ation is not the difference between total re­
muneration before and after the disability. 
Rather, the difference in net remuneration 
before and after the disability should be con­
sidered. This comparison reflects factors that are 
affected by disability such as taxes, work-related 
expenses, some fringe benefits which lapse, and 
the worker’s uncompensated expenses resulting 
from the work-related impairment.

Workmen’s compensation should replace a 
substantial proportion of the worker’s lost re­
muneration. From the standpoint of the worker, 
insurance against the full possible loss of re­
muneration is desirable. Replacement of a sub­
stantial proportion is justified by a feature of 
workmen’s compensation which distinguishes 
the program from other forms of social in­
surance. In exchange for the benefits of work­
men’s compensation, workers renounced their 
right to seek redress for economic damages and 
pain and suffering under the common law. In no 
other social insurance program, such as Social 
Security or unemployment compensation, did 
workers surrender any right of value in exchange 
for benefits.

As discussed below, other objectives of 
workmen’s compensation have implications for 
the proportion of lost remuneration that should 
be replaced, but the general conclusion 
stands: a substantial proportion of the disabled 
worker’s lost remuneration should be replaced 
by workmen’s compensation.

While workmen’s compensation benefits

should be a substantial proportion of the work­
er’s lost remuneration, there are reasons to set 
minimum and maximum weekly cash benefits. A 
low-wage worker, if totally disabled, may be 
unable to live on the same proportion of lost 
remuneration that is appropriate for most work­
ers. To avoid committing such a worker to 
dependence on welfare, a minimum weekly 
payment may be needed. Of course, if another 
program, such as a family income maintenance 
program, were to guarantee a basic level of 
income for all workers, there might be no need 
for minimum benefits under workmen’s com­
pensation.

The arguments for maximum benefit are 
more troublesome. As long as benefits are linked 
to the losses in net remuneration caused by the 
work-related impairment, the task of providing 
incentives for return to work should be no more 
difficult for a worker with high earnings than for 
others. To argue that maximum benefits will 
reduce the costs of the program for employers is 
to ask disabled high-wage workers to bear a high 
proportion of their own lost remuneration. A 
somewhat more appealing argument for maxi- 
mums is that highly paid workers presumably 
are able to provide their own insurance and to 
make decisions about risks. A maximum limit on 
benefits would provide high-income workers an 
opportunity to design their own insurance pro­
grams: if, for example, the maximum benefits 
would replace only half of a high-wage worker’s 
lost remuneration, he may choose to increase his
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private insurance. Another possible argument for 
maximums is that if one conceives of workmen’s 
compensation benefits being paid out of a fixed 
fund, then other uses for the fund, such as an 
extended duration for permanent total benefits, 
may have a greater priority than the replacement 
of a high proportion of lost remuneration for 
well paid workers. A final argument is that if 
workmen’s compensation engages in some in­
come distribution to the low-wage workers 
through the device of minimum benefits, then 
the same philosophy justifies income redistribu­
tion at the expense of high-wage workers. We are 
not totally unsympathetic to this philosophy, 
but we emphasize again that the primary pur­
pose of workmen’s compensation is to provide 
insurance against interruption of income, not 
welfare or income redistribution. We conclude 
that there is an uneasy case for maximum and 
minimum benefits as long as they do not distort 
the primary insurance function of workmen’s 
compensation.

Impairment benefits. In the preceding 
paragraphs, we argue that the primary basis for 
determining workmen’s compensation income 
benefits should be the remuneration lost by the 
worker because of disability. As noted in Sec­
tion A, many States also provide cash benefits 
because of work-related impairment (See Glos­
sary), even if this does not result in lost 
remuneration. We believe that, within carefully 
designed limits, impairment benefits are approp­
riate, but they should be of secondary impor­
tance in a modern workmen’s compensation 
program and the amount of such benefits should 
be limited.

The argument for impairment benefits is 
that many workers with work-related injuries or 
diseases experience losses which are not re­
flected in lost remuneration. Permanent impair­
ment involves lifetime effects on the personality 
and on normal activity. This factor suggests that 
workmen’s compensation benefits should not be 
tied solely to lost remuneration.

There are several reasons, however, why 
impairment benefits should be of limited number 
and amount. One is the historical exchange, or 
quid pro quo, which we believe is of continuing 
validity insofar as impairment benefits are con­
cerned. The quid is the principle of liability 
without fault, which means that many workers 
qualify for workmen’s compensation benefits

who could not qualify for damages under 
negligence suits. The quo is that an employer’s 
liability is limited. The employer’s liability is less 
in some workmen’s compensation cases than it 
would be under negligence suits, where awards 
can include payments for full economic loss, 
pain and suffering concurrent with an accident, 
and the non-financial burdens of permanent 
impairment.

The objective of an effective delivery 
system also requires limits on impairment bene­
fits. The determination of the degree of impair­
ment is inherently complicated and expensive. If 
benefits linked to the degree of impairment play 
a secondary role in workmen’s compensation, 
there will be far less time consumed in 
evaluating such claims.

For these reasons, we believe that the 
primary basis for determining workmen’s com­
pensation benefits should be lost remuneration, 
and that cash benefits for impairment should be 
limited.

(3) Workmen’s Compensation Should Provide 
Sufficient Medical Care and 
Rehabilitation Services

Too often workmen’s compensation is 
viewed simply as a cash indemnity to pay the 
disabled worker for loss of earnings or impair­
ment or both. The cash benefits are important, 
but equally so are medical care and rehabilita­
tion services. The objectives of workmen’s com­
pensation include repair of the damage both to 
earning capacity and the physical condition of 
the worker.

A proper medical care and rehabilitation 
program is a triad of functions. First, high 
quality medical care must be provided to restore 
promptly the patient’s abilities or functions. 
Medical care includes not only hospitalization 
and medical and surgical services but also a wide 
variety of treatment and supplies furnished by 
health professionals such as physical therapists. 
Second, vocational counselling, guidance, or 
retraining may become necessary if the worker 
suffers a job-related loss of endurance or skills 
needed to perform accustomed duties. The third 
step of rehabilitation is restoration to continuing 
productive employment.

These three functions can be achieved 
only if disabled employees receive prompt and 
sufficient medical care with continuous physical
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and vocational rehabilitation as long as restora­
tive efforts are justifiable. Positive incentives 
that encourage disabled workers, employers, 
insurance carriers, and administrative agencies to 
provide and utilize appropriate rehabilitation 
services should be built into a modern work­
men’s compensation program.

Rehabilitation is not a mere gesture of 
social responsibility: it is economic wisdom. 
With a relatively small investment of resources, 
many disabled workers can be returned to 
productive jobs where they are again self- 
sufficient and where their efforts increase the 
total yield of goods and services. At the same 
time, restoration relieves others of the burden of 
supporting the disabled.

There is economic wisdom in efforts to 
improve the worker’s physical condition even 
when the expenditures cannot be justified by 
the gain in earning capacity. The worker’s 
feeling of worth and well-being is a legitimate 
concern. Nevertheless, it is reasonable to place 
some limits on the employer’s liability for 
rehabilitation benefits which do not increase the 
worker’s earning capacity. Expenditures for re­
habilitation that will not enhance a worker’s 
earning capacity do not deserve priority over 
other uses for those rehabilitation resources 
outside of the workmen’s compensation system.

A further function of rehabilitation is to 
offer incentives to employers to put the bene­
ficiaries of rehabilitation services on the payroll. 
Some employers feel that should such workers 
again suffer from a work-related injury or 
disease after being hired, the rise in their 
insurance costs will be substantial. In order to 
remove that barrier to employment of the 
rehabilitated, statutes should provide for pro­
cedures to limit the employer’s liability for 
pre-existing impairments.

(4) Workmen’s Compensation Should 
Encourage Safety

Workmen’s compensation should encour­
age safety directly by providing economic 
incentives for each firm and employee, and 
indirectly by providing incentives for increased 
output in firms and industries having fewer 
work-related injuries and diseases.

First, workmen’s compensation should 
encourage each employer to utilize safety de­
vices and methods and to stimulate employees

to observe safe practices. Proper allocation of 
the costs of work-related injuries or disease, 
including lost wages and production and acci­
dental damages to property, can provide a 
powerful economic incentive for safety pro­
grams. Because the employer’s control over 
working conditions far exceeds that of the 
employee, we believe that assigning to the 
employer the largest portion of the costs of 
work-related injuries and diseases will best serve 
the objective of safety.

It might be argued that the appropriate 
way to assess the cost of work-related impair­
ments is on a case-by-case basis, with the burden 
assigned in proportion to each party’s neglig­
ence. This scheme, however, would be inher­
ently litigious and would clearly violate the 
objective of an effective delivery system, dis­
cussed below.

In order to provide the most powerful 
direct incentives to safety, we believe in 
strengthening the concept of relating each em­
ployer’s workmen’s compensation costs to the 
benefits paid to his employees.

Second, workmen’s compensation can in­
directly encourage safety by strengthening the 
competitive position of firms and industries 
which have superior safety records. It does this 
by allocating the costs of work-related injuries 
and diseases to the appropriate firms and indus­
tries. An industry with high workmen’s compen­
sation costs owing to a poor safety record may 
have to increase its prices. Consumers will then 
tend to patronize industries with low rates of 
injury and disease. Within an industry, the firm 
with an inferior safety record will tend to have 
higher costs and lower profits than its direct 
competitors, who consequently are more likely 
to prosper and grow.

(5) There Should Be an Effective Delivery 
System for Workmen’s Compensation

An effective system for the delivery of 
benefits and services, as relevant for workmen’s 
compensation as for any other program, is 
needed to insure that other program objectives 
are met efficiently and comprehensively.

Comprehensive performance means that 
the participating personnel and services are of 
sufficient number and quality to serve the 
program’s objectives. The personnel and institu­
tions contributing to a comprehensive perform­
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ance include employers, insurance carriers, attor­
neys, physicians, and State courts and 
workmen’s compensation agencies.

Efficient performance means that a given 
quality of service, such^as the treatment neces­
sary to restore the functions of an injured hand, 
is provided promptly, simply, and economically. 
The efficiency of a program may be judged by 
comparing its performance with similar activities 
inside and outside the system. To justify itself, 
workmen’s compensation should meet its objec­
tives more economically than any other system 
of delivering such benefits. Within the system, 
functions should be designed and performed 
with the least expense for a given quality of 
service.

The Interrelationship of the Objectives 
of Workmen’s Compensation

Although in the preceding parts of this 
section we discuss the objectives of workmen’s 
compensation separately, the program is de­
signed to serve its several objectives simultane­
ously and automatically. The degree to which 
workmen’s compensation serves multiple objec­
tives simultaneously is a feature which distin­
guishes it from other social insurance programs.

To the extent that the objectives of 
workmen’s compensation are complementary, 
the interrelationship or linkages built into the 
program are desirable. For example, the replace­
ment of a high proportion of lost remuneration 
by income benefits provides a spur to safety

efforts by employers, since the benefits are 
charged against the employer via experience 
rating. Conversely, if an inadequate proportion 
of lost remuneration is replaced by income 
benefits, then the stimulus to safety will be 
inadequate. In this way the objectives of safety 
and replacement of lost remuneration reinforce 
each other.

On the other hand, to the extent that the 
objectives of workmen’s compensation are in 
conflict, the linkages compel compromises or 
trade-offs. For example, the rehabilitation objec­
tive suggests that the portion of the disabled 
worker’s lost remuneration replaced by cash 
benefits should be low enough to provide the 
worker with an incentive to return to work. This 
reduction, however, conflicts with income pro­
tection and safety objectives. In the abstract, 
there is no “correct” balance between conflic­
ting objectives. We give serious consideration to 
such conflicts when, in Part Two, we frame our 
specific recommendations.

* * *

We have suggested five objectives for a 
modern workmen’s compensation program. We 
believe that workmen’s compensation can and 
should be designed to make positive use of the 
interrelationships among these objectives. Be­
cause the accommodation of these five interre­
lated objectives is itself so complex a task, we 
emphatically discourage the use of workmen’s 
compensation to meet the objectives of other 
programs.
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