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Chapter 12

Major Issues of Workmen’s 
Compensation Law

One of the most effective ways of learning about 
a legal system is to explore its areas of controversy. 
Anything of importance will be litigated sooner 
or later, as it has been in workmen’s compensation. 
Although it may be difficult to understand how it 
is possible to avoid litigation, the issues discussed 
in the following pages do not create a conflict in 
every workmen’s compensation claim. To the con­
trary, the overwhelming majority of claims are 
routine with no controversy whatsoever. Still the 
areas of potential controversy need to be identified 
and the way the legal system has dealt with them 
should be understood.

One of the major objections to common law and 
statutory schemes which preceded workmen’s com­
pensation was that too much time and money was 
expended in litigating questions concerning the in­
jured worker’s entitlement to benefits and the ex­
tent of such entitlement. It was expected that 
workmen’s compensation would avoid such issues 
so that claims could be settled without attorneys 
and litigation. In retrospect, it is difficult to under­
stand such optimism. Despite the inclusion of de­
tailed definitions and predetermined benefit 
schemes in most workmen’s compensation enact­
ments, many issues of principle or interpretation 
stand between the dream of a litigation-free system 
and the reality.

In order for an injured individual to receive 
compensation benefits, he must show that he was 
an “employee” of a “ covered”  “ employer” and 
suffered an “ injury” “by accident” “ arising out of 
and in the course of his employment” . All of the 
terms in quotes are subject to interpretation. He

must have given the requisite notice to the em­
ployer and filed a timely claim or show some legal 
excuse for his failure to do so. The wage basis 
upon which his compensation rate is computed 
must be accepted. The duration of temporary dis­
ability must be determined. The existence and de­
gree of permanent disability must be proved. In 
event of work-related death, statutory relation­
ships or degree of dependency or both must be 
established. Those are only the basic issues.

Page after page of possible sources of litiga­
tion could be listed but would serve only to empha­
size the point that, in its present statutory condi­
tion, workmen’s compensation not only fails to 
avoid litigation but often requires it. A  study of 
major sources of litigation, merely indicating the 
broad questions which arise, will show why we are 
still far from fulfilling the hopes for workmen’s 
compensation without controversy.

THE ELEMENTS OF COMPENSABILITY

The question o f compensability is where contro­
versy between employee and employer begins. The 
almost universal test for compensability, that one 
suffer (a) personal injury, (b) the result of an 
accident, (c) which arose out of and (d) in the 
course of employment, invites litigation. This four- 
stage test must be met for an injury to be deemed 
compensable. The interpretations that have been 
sought and given to these phrases have produced 
some of the most interesting developments in the 
law.
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Injury

The first step in the test is proving that one has 
suffered an “ injury.” In the coverage clause of ap­
proximately 35 jurisdictions, the term “ personal 
injury” is used. The remainder merely use the term 
“ injury,” which is sometimes defined as “ damage 
or harm to the physical structure of the body and 
such diseases or infections as naturally result there­
from”.1 Although early interpretations of these 
provisions limited their application to traumatic 
physical injury, the courts have expanded on this 
definition. Following modern concepts of disabil­
ity, the courts have construed various nontrau- 
matic events as injuries, including various mental 
and nervous effects. Thus, when the issue has pre­
sented itself and all other parts of the test are met, 
recent court decisions have uniformly held that a 
physical injury which is caused by some mental 
stimulus and, conversely, a disabling mental defect 
which is the result of some physical trauma or ac­
cident are, indeed, injuries as the term is defined 
for compensation purposes.2 Furthermore, the ma­
jority position among courts holds that a nervous 
disorder (i.e., a disabling neurosis) which is the 
result of some mental stimulus (i.e., shock) is also 
a compensable injury, notwithstanding the fact 
that there are no elements of trauma or physical 
impairment.3

Accidental

The second part of the test of compensability, 
one that is closely alined with the first, is proving 
that the injury was accidental. Indeed, one may 
clear the first hurdle only to be tripped by the sec­
ond, for employees who suffered an “ injury” have 
been denied compensation for lack of an accident.4 
All but six jurisdictions 5 require that the injury 
be accidental. In 29 statutes, the phrase is “ an in­
jury by accident” . In the laws of nine States6 and 
the District of Columbia, and in the Longshore­
men’s and Harbor Workers’ Compensation Act, 
the phrase is “ accidental injury.”  Other statutes 
use different terminology with the same effect. 
Whatever the variations may be, the one basic and 
necessary element of “accident” is that a least some 
part of the incident be unexpected. In addition, 
most jurisdicions have required the element of 
definiteness; the injury must be traceable to a rea­
sonably definite time, place, and occasion or cause.

Most jurisdictions hold that the “by accident” 
requirement is satisfied if either the cause of the 
injury was unanticipated or the injury itself was 
the unexpected result of routine performance of the 
job. Thus, the vast majority of jurisdictions will 
hold an injury to be accidental if usual work or 
exertion results in such injuries as breakage or 
herniation, with an obvious change in the physical 
structure of the body.7 Similarly, a less one-sided 
majority hold the “ by accident” requirement satis­
fied where usual exertion leads to heart, back, or 
other problems that are less definite than those in­
juries described above.8 In both of these situations, 
the majority of jurisdictions which do not com­
pensate such injuries require a showing that the 
exertion was in some way unusual. The require­
ment of “ unusualness” is concerned that the work 
performed be unusual for the injured worker, not 
for other workers, although a few cases and some 
dicta have modified this view.

In a related situation, where usual exposure 
creates unexpected effects such as freezing or sun­
stroke, the courts have uniformly classified such 
injuries as accidental. Where routine exposure pro­
duces effects such as pneumonia, rheumatism, 
arthritis, or other diseases directly caused by ex­
posure, however, a majority of jurisdictions refuse 
to classify such results as accidental apparently 
they are not sufficiently sudden or definite.9

The “ by accident” requirement is important also 
(for infectious diseases which result from unusual 
or unexpected event or exposure. Diseases are 
usually compensated under a special “ occupational 
disease” provision. However, most workmen’s com­
pensation laws make reference in their general in­
jury coverage to diseases which result from what 
one would ordinarily consider an accident. The 
most common statutory provision, found in ap­
proximately 20 jurisdictions,10 covers diseases 
which follow some type of injury. Other statutes 
usually require some physical or traumatic injury 
or an injury which produces objective symptoms.11 
A significant amount of litigation has centered 
around the question of whether or not an infectious 
disease, by itself, can be considered an accidental 
injury. Again, the issue is definiteness, of tracing 
the inception of the disease to a definite time, place, 
or cause. The majority of decisions have held that 
the sudden and unexpected contraction of an in­
fectious disease is an injury by accident. A number
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of jurisdictions with the disease-following-injury 
statutory provision 12 have justified this position on 
the theory that the invasion of the body by mi­
crobes is itself the injury.13 The minority, however, 
adhere to the requirement that physical injury be 
present before an “ accidental” infectious disease 
is compensable.

Arising Out of Employment

The steps in the four-part test of compensabil­
ity that have produced the most litigation, are 
those proving that the injury “ arose out o f” and 
“ in the course of employment.” Virtually every 
jurisdiction has at least one of these two basic com­
ponents and, although the exact phraseology may 
vary in many States, the purpose of the test essen­
tially is universal. The “ arising out o f” portion 
is interpreted to mean that the injury must be work 
related, and the “course of employment” portion 
means the injury must occur generally during 
working hours. There is no single rule that one can 
point to, however, in attempting to catalog the req­
uisite elements of this test. Each component is 
surrounded by a myriad of variations and excep­
tions. A  separate discussion of each is required to 
explain their relationship to the compensation 
scheme.

In determining a causal relationship between the 
injury and the employment, the “ arising out o f” 
concept is concerned with the type of risk to which 
a claimant is subjected by his employment: Thus, 
risks which are directly associated with a particu­
lar type of job are uniformly held to be compen­
sable, while risks which are personal to the em­
ployee are found generally to be noncompensable. 
The greatest controversy has centered around those 
risks which are neither distinctly job related nor 
personal but rather “neutral” . To deal with these 
risks, a number of tests have been employed by 
various jurisdictions to determine whether or not 
a sufficient causal relationship between job and in­
jury exists. The most common of these tests was 
and to some extent is the “ peculiar or increased risk 
doctrine” which requires that the risk which re­
sulted in injury be peculiar to or increased by that 
employment and not common to the general pub­
lic.14 This test has generally been modified or re­
jected as general concepts of compensability have 
changed. A  large number of courts now adhere to 
the “ actual risk” doctrine which requires only that

the employment subjected the employee to the ac­
tual risk that injured him.15 Also, there is the “po­
sitional risk” doctrine which, although it has not 
received general acceptance, has been used to sup­
port awards of compensation in those situations 
where the employment required the claimant to be 
at a particular place at the particular time he was 
injured. The rule states that an injury arises out 
of the employment if it would not have occurred 
but for the fact that employment obligations 
placed the employee in the position where he was 
injured.16

Certain examples serve to illustrate how these 
principles operate. I f  an injury is produced by an 
“act of God” , i.e., lightning or earthquakes, the 
large majority of courts apply the increased risk 
test and hold that such an injury arises out of the 
employment if the working conditions, such as 
height or wetness, increase the probability of in­
jury from such events.17 Where the claimant is in 
the same position as the general public, however, 
such injuries are noncompensable.18 A few courts 
have avoided this result by adopting the positional 
risk test and finding a causal connection if the 
claimant’s employment required him to be at a 
particular place at a particular time where he 
suffered an injury due to an act of God, even 
though anyone else there at the same time would 
have met with a similar injury.19

Assault cases also provide interesting examples. 
When it can be shown that the employment in­
volved an increased risk of assault due to the dan­
gerous duties involved or the dangerous environ­
ment, the courts have uniformly held that injuries 
resulting from such assaults arise out of the em­
ployment.20 However, when the assault is of an 
unexpected origin, such as an attack by a raving 
lunatic, there is a difference of opinion. Although 
most jurisdictions find such injuries noncompensa­
ble for lack of proof of a particular employment 
risk, the recent trend is to apply the positional 
risk test and award compensation for such injuries 
when sustained in the course of employment.21

As for injuries that are related to a personal 
condition of the claimant, such as a preexisting 
weakness or disease which leads to some injury, 
the issue is whether or not the resulting injury, pro­
duced in part by the personal condition, is an in­
jury arising out of employment. The general rule 
is that such injuries are compensable if the em­
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ployment contributed to the final disability by 
placing the employee in a position where the in­
jury was aggravated or the condition was weak­
ened or accelerated by strain or trauma. This prin­
ciple applies to claims dealing with idiopathic 
falls. Thus, a claimant who suffers a noncompensa- 
ble heart attack or epileptic fit and falls off a high 
building or into a machine will be deemed to have 
received an injury arising out of the employment 
(but only as to that portion of the resulting im­
pairment due to the employment hazard, not the 
original attack or stroke), because the nature of 
the employment clearly contributed to the result­
ing in jury.22 However, if the claimant had simply 
fallen onto a level floor due to the same seizure and 
suffered a fractured skull, a majority of jurisdic­
tions would deny compensation on the theory that 
the cause of the injury was personal and the em­
ployment did not significantly add to the risk.28 
Similarly, a weak heart which, but for some exer­
tion or other employment condition might have 
functioned well indefinitely (or merely for another 
d a y ); or a tubercular condition which might have 
remained dormant if not provoked by injury or 
exposure are examples of accelerated injuries that 
arise out of the employment and are compensable.24 
The same holds true for cancer, mental or nervous 
disorders, allergies, and other related infirmities if 
they are aggravated by the nature of employ­
ment.25 Indeed, the general rule of law stated above 
is so widely applied in practice that most denials 
of compensation for injury associated with per­
sonal defects are based on holdings that the medi­
cal evidence did not support a finding that the 
employment contributed to the claimant’s dis­
ability. When the employment activity does aggra­
vate the effect of a preexisting disease, the em­
ployer must pay compensation for the full dis­
ability in all but five States26 where compensation 
is payable only for the percentage of the disability 
attributable to the accident.

The “ arising out of”  concept plays an interest­
ing role concerning the range of compensable con­
sequences that flow from an original compensable 
injury. The majority of decisions have followed 
the principle that when the original injury is 
proved to have arisen out of and in the course of 
employment, every natural consequence that re­
sults from the injury likewise arises out o f the em­

ployment unless it is the result of an independent 
intervening cause attributable to the claimant’s 
own intentional conduct.27 When an original in­
jury or condition progresses into serious complica­
tions, or when the existence of a compensable injury 
in some way worsens the effects of an independent 
weakness or disease, the results are fully com­
pensable.28 Also, when a compensable injury has 
led to the weakening of a member and should a 
claimant as a consequence suffer additional inju­
ries, for example, from a fall, such injuries are 
compensable if the causal connection is shown.29 
The controversy for such subsequent injuries has 
centered around what kind of negligent act consti­
tutes an intervening cause which will break the 
chain of causation. It has been suggested 30 that 
when the subsequent injury arises out of some ac­
tivity directly related to the initial compensable 
injury, such as a trip to the doctor’s office, only in­
tentional conduct should break the chain but, if the 
activity is not o f such a nature, then either negli­
gence or intentional conduct would be an inter­
vening cause. Thus, when a claimant rashly en­
gages in some activity with a knowledge of the 
risk created by his injury, the chain of causation 
is broken and any subsequent injury is deemed not 
to have arisen out of employment.

These same general principles apply to situations 
in which the original injury is aggravated. I f  the 
aggravation is due to medical or surgical treat­
ment or to the negligence of persons connected with 
the process of treatment or recovery, then such 
injuries are within the range of compensable con­
sequences.31 Here again, the claimant’s conduct is 
significant: I f  he refuses to undergo reasonable 
surgery or refuses to go along with treatment that 
involves no risk with the result that disability is 
aggravated or cure is impeded by such refusal, his 
benefits may be terminated or reduced to take into 
consideration the improvement which would have 
taken place if the claimant had acted properly.32 
What constitutes “ unreasonable refusal” is a ques­
tion of fact to be determined in each case. As a 
general rule, a claimant may refuse without pen­
alty any procedure which involves total anesthesia, 
a possibility of worsening the condition, a risk, 
even slight, of death, or a questionable chance of 
success.83
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Arising in the Course of Employment

The “ course of employment” concept is con­
cerned primarily with the time and place of the 
injury and the activity o f the claimant when he 
sustained the injury. O f course, a hard-and-fast 
rule would compensate only those injuries received 
during working hours on the employer’s premises 
while engaged in activities that were unquestion­
ably work-related, but the harsh results of such a 
rule would be at odds with the basic policy of 
workmen’s compensation. For this reason, the 
“ course of employment” has received interpre­
tations in line with modem concepts of social 
responsibility.

Statements about the circumstances which deter­
mine whether the “course of employment” test has 
been met vary with three categories of employees. 
An accident occurring in the same factual circum­
stances can result in either an award or a denial 
of compensation, depending on the type of work 
performed.

The three categories are: (a) Inside workers; 
(b) outside workers; and (c) those who live on the 
premises o f their employer or are on 24-hour call 
or both. Inside workers typically are in a store or 
factory at the same general location during the 
working day. Outside workers are typically a 
traveling salesman or truck driver. The others in­
clude ranch workers who are provided room and 
board as part of their salary, and those who, while 
living in their own homes, are on call for either 
regular or emergency work at any time.

Inside workers.—The rules applicable to inside 
workers are fairly well defined and uniform among 
the jurisdictions, although a few States apply rules 
which are more restrictive than those mentioned 
here. Such workers are considered to be in the 
course of their employment from the moment they 
step on the employer’s premises immediately prior 
to the start o f the workday to the moment they 
leave the premises after work. This period includes 
a “ reasonable” time before and after the actual 
working hours, so that an employee is not required 
to proceed directly, with absolutely no detours or 
stops, to and from his workplace in order to re­
main within the course of the employment. The 
“ premises” include, in most jurisdictions, company 
parking lots and the common elements, such as 
stairways, elevators, and walkways, in buildings

in which the employer has space.34 During the 
working day, the employee remains in the course 
of his employment even when not performing the 
direct duties of his employment, so long as his 
activity is reasonable. Thus, injuries occurring 
during rest breaks and lunches on the premises, use 
of toilet facilities, and similar activities are with­
in the course of the employment.35 Even injuries 
occurring during recreational activities and horse­
play may be in the course of employment, particu­
larly if similar activities were known to the em­
ployer and condoned or if there was some other 
distinct link between the employment and the ac­
tivity.35 For an inside worker, the course of the 
employment ends the moment he steps off the prem­
ises of the employer, although a number of juris­
dictions extend coverage beyond the premises if 
the injury is a result of some occurrence that has 
taken place on the premises or if  the normal route 
to and from work lies across a particular hazard 
and the injury occurs as a result of that hazard.37

Questions of coverage for travel to and from 
work have arisen so often, so as to be placed in a 
special category, the “coming and going” rule. 
Under this rule, as stated in the preceding para­
graphs, coverage begins when the employee enters 
the employer’s premises at the start of the workday 
and ceases when he leaves at the end of the day. 
When he is no longer under the employer’s control, 
normal coming and going activities off the prem­
ises are not ordinarily compensable. Exceptions to 
this rule are based on the theory that these activi­
ties can be covered if the worker for some reason is 
still in the employer’s services while traveling. For 
example, if the employer provides the transporta­
tion, or pays for the time and expense of travel, 
almost all jurisdictions will hold the travel activity 
compensable.38 The same may hold true if the 
employee is on a special errand for the employer, 
although this proposition is not clearcut. What 
constitutes a “special errand” is difficult to deter­
mine. Although one jurisdiction may hold that 
having to come to work early or leave late or take 
work home is a “ special errand,” the same facts 
can bring a denial o f compensation in another 
jurisdiction.

Outside workers.—The “course of employ­
ment” concept is much broader for outside workers. 
Not only are they covered for all activities rea­
sonably incidental to employment duties; they are
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in the course of the employment from the time they 
leave their home at the start of the work period, 
whether for a day or for a month, and remain cov­
ered until they return. Thus, the “coming and 
going” cases which result in denial of compensa­
tion for inside workers often achieve the contrary 
result for outside workers. Of course, the outside 
worker is subject to the same test of reasonableness 
as other workers. I f  he strays too far from employ­
ment-related activities, such as taking a substantial 
side trip for personal purposes, he may be held to 
have removed himself from the course of his 
employment.

On-premises or on-call workers.—It is much
more difficult to state general rules which apply to 
on-premises or on-call workers. Most jurisdictions 
have decisions which, in similar factual circum­
stances, reach contrary conclusions. It can be said 
that the range of activities which, for this class of 
workers, will be considered “ in the course of em­
ployment” is potentially extremely broad. Com­
monplace activities such as eating, bathing, and 
dressing, which do not appear to be employment- 
related to any extent, can be considered “ in the 
course of employment.” 39 As in the other cate­
gories, additional employment-related character­
istics of the accident, such as being the result of a 
defect in living quarters provided by the employer, 
increase the probability that the injury will be 
held compensable.

Dual-purpose trips.—The general agreement 
as to the compensable nature of accidents occurring 
during business trips has led to a great many at­
tempts to turn personal trips into business trips 
and vice versa. For example, it has been claimed 
that a personal vacation was turned into a business 
trip by virtue of a single business phone call made 
during the trip.40 This area of the law is known as 
the “ dual-purpose trip” doctrine. Although numer­
ous variations exist, the rule can be stated as fol­
lows: if the trip would have been made had the 
business purpose been cancelled, then the injury 
is noncompensable; but if the trip would have been 
made had the personal purpose ceased to exist then 
the injury is within the course of the employment.41

Intoxication, willful misconduct, and sub­
stantive deviations from work.—The foregoing 
statements are merely general principles. A worker 
injured on the premises of his employer is not 
guaranteed compensation. I f  his injury is the 
product of intoxication or willful misconduct, re­

covery may be barred or benefits reduced by virtue 
of a statutory provision or a judge-made rule. Simi­
larly, substantial deviations from the work such as 
fighting, unreasonable horseplay, or other conduct 
which represents a substantial departure from em­
ployment duties can support a finding that the 
employee stepped outside the course of his em­
ployment in the events which led to injury.

OCCUPATIONAL DISEASE COVERAGE

While occupational disease coverage is often 
thought of as the stepchild of workmen’s compen­
sation law, occupational diseases have received a 
fair share of attention. Unfortunately, much of 
this attention has been negative in effect and pos­
sibly contrary to the purpose of workmen’s 
compensation.

Reasons for Limitations on Coverage

The reasons for limiting coverage of occupa­
tional diseases are many. Physicians have had 
comparatively little knowledge about occupational 
diseases. Many thought that the risk was covered 
by specifying a small number of well-defined dis­
eases. This method had the additional benefit of 
avoiding coverage of nonoccupational ills, as broad 
coverage might convert workmen’s compensation 
into a general health care and disability insurance 
program. Also, a primary factor was the fear that 
occupational diseases were so prevalent, particu­
larly in industries such as coal mining and quarry­
ing, that full coverage would bankrupt employers 
and extend unemployment.

Methods of Limiting Coverage

These fears were reflected in statutory methods 
of limiting or avoiding payment for occupational 
disease. Avoiding payment completely is accom­
plished first, by limiting those occupational dis­
eases which can be compensated to those listed in a 
schedule contained in the law. Approximately 19 
States use this restriction; some go so far as to 
limit coverage to 12 categories of diseases only. 
The primary attack on the use of such schedules, 
aside from attempts at statutory amendments, has 
been to broaden the scope of the individual dis­
eases listed in the schedule, for example, by includ­
ing pulmonary fibrosis, a disease not specifically 
listed, within the meaning of silicosis, which is in 
the schedule. Obviously, this tactic can provide a
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satisfactory solution, from the worker’s stand­
point, only in a few cases.

Even if a particular disease is compensable, ad­
ditional restrictions may still bar a disabled worker 
from benefits. The time limit for filing a claim may 
be phrased so as to make it impossible for some 
workers to comply. I f  the running of the claim 
period dates from the time of last exposure rather 
than from the date of disability, the first signs of 
the illness may not be seen until well after the 
claim period has run. As to silicosis and other dust 
diseases, a fairly common requirement is that the 
disabling condition must be preceded by a specified 
number of years, months, days, or shifts of expo­
sure during some period of time preceding dis­
ability. Several States require that the exposure 
be within the particular State before it can be 
counted in determining eligibility.42 These limita­
tions are quite difficult to avoid, although some 
progress has been made by the courts by interpret­
ing “ injurious exposure” broadly.

Finally, many States have provided special limi­
tations on the quantity and quality of benefits 
which can be obtained once the worker has passed 
the maze of eligibility tests. Benefits can be denied 
for partial disability: weekly benefits for disease 
can be lower than for accidental injuries; special 
maximum dollar limits can be placed on disease 
benefits paid; and different tests can be used to 
define disability from occupational diseases. Over 
the years, statutory changes in many States, have 
tended gradually to reduce restrictions on compen­
sation for occupational diseases.

Miner’s Pneumoconiosis and Federal Action

I f  occupational diseases are as prevalent as some 
claim, then it can be expected that many workers 
are disabled by such diseases without compensa­
tion. Given this probability and the serious effects 
of debilitating occupational diseases, outcries 
against neglect of protection in various occupations 
were inevitable.

The strongest reaction arose from coal miner’s 
pneumoconiosis, commonly known as black lung 
disease.43 For many years, the medical profession 
had testified that coal dust was not harmful and 
might be beneficial. Ultimately, when physicians 
determined that inhalation of coal dust could bring 
on pneumoconiosis, workers found that compen­
sation laws ignored the disease entirely or re­

stricted treatment or awards. Despite some prog­
ress in easing restrictions, hardly anything was 
done for those disabled by the disease before the 
laws improved. A few physicians and coal miners 
began a public campaign which led to the recogni- 
iton of pneumoconiosis as a compensable disease in 
West Virginia beginning July 1, 1969,44 and at the 
Federal level beginning December 30, 1969.45

The Federal Coal Mine Health and Safety Act 
of 1969, represented the first major incursion by 
the Federal Government into the States’ work­
men’s compensation system.

The declared intent of Congress in title IV  o f the 
Federal Coal Mine Health and Safety Act of 
1969,46 was to provide benefits, in cooperation with 
the States, to employees “ totally disabled due to 
pneumoconiosis,” and to their dependents in the 
event of death.47 Established under the Act is a sys­
tem of compensation federally financed from the 
general revenues for claims filed through Decem­
ber 31, 1972.48 In the event that an award is re­
ceived from State workmen’s compensation, unem­
ployment compensation, or disability insurance, 
benefits under the Act are reduced accordingly.49

The law provided that after January 1,1973, all 
claims for benefits were to be filed pursuant to ap­
plicable State workmen’s compensation laws unless 
the Secretary of Labor determined that a State’s 
law failed to provide adequate coverage for black 
lung. This determination was to be made no later 
than October 1, 1972.50 I f  a State’s law proves in­
adequate, the Act permits miners and their depen­
dents to recover benefits from individual mine op­
erators under stipulated provisions of the Long­
shoremen’s and Harbor Workers’ Compensation 
Act.51 In determining adequacy of coverage, the 
Federal Coal Mine Health and Safety Act of 
1969, requires the Secretary of Labor to use five 
guidelines:

(1) Benefits must be paid for total disability 
or death of a miner due to pneumoconiosis.

(2) The amount of such cash benefits must be 
substantially equivalent to or greater 
than the amount of benefits under the 
Federal act.

(3) The standards for determining death or 
total disability due to pneumoconiosis 
must be substantially equivalent to those 
established under the act, and by regula­
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tions of the Secretary of Health, Educa­
tion, and Welfare.

(4) Any claim for benefits shall be deemed to 
be timely filed if filed within 3 years of 
the discovery of total disability due to 
pneumoconiosis, or the date of death.

(5) There must be in effect provisions with 
respect to prior and successor operators 
which are substantially equivalent to the 
provisions contained in the Federal act.52

In examining the compensation laws, it becomes 
apparent that the State workmen’s compensation 
systems as presently drafted fail to satisfy the 
Federal requirements of substantial equivalence. 
Awards under the West Virginia Workmen’s Com­
pensation system are more liberal than those of 
most States. Yet, the cash benefits under this sys­
tem in some cases fall short of the amount that 
may be awarded under the Federal Coal Mine 
Health and Safety Act. Several jurisdictions con­
dition an employee’s right to compensation upon a 
minimum period of exposure within the State. 
Others require that disability or death occur 
within a certain number of years after last ex­
posure, although medical evidence indicates that 
the effect of the disease may not become readily 
apparent for 10 to 15 years. In addition, several 
jurisdictions, unlike Congress, have failed to rec­
ognize the latent nature of the disease as their fil­
ing deadlines are dated by the time of leaving 
employment rather than the time o f learning of 
the disease. Finally, the medical standards em­
ployed by the States in determining total disability 
often fail to meet those established under the 
Federal act.

Since adequacy of State coverage will ultimately 
be measured by the standards of the Federal act, 
the Federal intervention takes on a much greater 
significance than that of a stopgap solution.53 A l­
though the President emphasized that the act was 
to be “ temporary, limited, and unique” , it appears 
entirely possible that its provisions may provide 
an irreversible precedent for States administering 
their own workmen’s compensation systems. For 
example, the law was amended in 1972 to extend 
Federal responsibility for new claims until De­
cember 31,1973, as well as to liberalize benefit pro­
visions and eligibility requirements.54

It is unrealistic to expect that agitation for cov­
erage of specific occupational diseases will not con­

tinue in the future. Concerned parties are urging 
Federal action on categorical diseases such as 
byssinosis or “brown lung” in textile workers and 
cancer generated by asbestos fibers. I f  their con­
cern leads merely to additional categorical legis­
lation, the basic problem, that of incomplete dis­
ease coverage, may persist indefinitely.

EXTRATERRITORIAL COVERAGE AND 
THE CONFLICT OF LAWS

The conflict of State laws in workmen’s compen­
sation comes to focus on the proper jurisdiction 
where a claim may be filed and on the proper State 
law that may be applied. Such issues have in­
creased importance in today’s society of multistate 
and multinational corporations. It is common for 
employees to have three or four States with some 
contact with the employment relationship.55 An 
employee who is hired in one State, sent to work 
in another, and hurt at work in a third is presented 
with two distinct problems: When can the courts 
of one State award the benefits provided for in the 
statute of another State, and when can a State 
apply its own law to an out-of-State injury?

Although a State may have jurisdiction to hear 
a claim, this does not necessarily mean that the 
forum in which the claim is brought can apply the 
law of another State. Under the general rule that 
a claim, to be valid, must follow certain prescribed 
procedures, and under the requirement that only 
the special agency created by the particular State 
can administer claims, rights created by the work­
men’s compensation act of one State may not be 
enforceable in another nor in a Federal court.5® 
This rule is not dictated by the full faith and credit 
clause but is compelled by “ sound judicial admin­
istration.” 57

An advanced compensation scheme does more 
than provide a sum of money to a claimant. The 
administering commission also maintains super­
vision over medical care, rehabilitation programs, 
and necessary adjustments. It would be impossible 
for the courts o f one State to confer the benefits 
of another State on the claimant when such benefits 
are an inseparable part of the entire administra­
tive process set up by the second State. Thus, the 
fact that claimant may prefer the convenience of 
proceeding in his home State is of little conse­
quence because one State’s commission adminis-
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tered compensation act will not be applied in 
other States.

The next problem a claimant must deal with is 
when a State can apply its own law to a particular 
injury. It is now held constitutional for any State 
having a legitimate social interest in the injury 
and its effect on the workman, the employer, or the 
community to apply its statute without violating 
its obligation to give full faith and credit to the 
statutes of other States also having an interest.58 
However, virtually no State has expanded its cov­
erage of extraterritorial injuries to the constitu­
tional limit. Instead, each jurisdiction requires 
that certain requirements be met before its statute 
is applicable to an out-of-State injury.

Furthermore, while the vast majority of States 
have express statutory provisions which define 
when an out-of-State injury is covered, only about 
seven jurisdictions 59 specifically cover all in-State 
injuries. Although this broad coverage prevails in 
a majority of States, usually by judicial ruling,60 
there remains a significant number of States which 
will not accept jurisdiction if the only contact they 
have with the claim is that the injury occurred 
within their borders.61 Thus, when an employee 
finds himself injured in one of these few States, 
it is imperative for him to meet the criteria of 
another State for coverage o f an out-of-State 
injury.

Statutory provisions.—An analysis of the vari­
ous statutory provisions finds that the requirements 
for coverage most often used by the States can be 
categorized as follows:

First, those which hold the place of contract as 
the primary criterion;

Second, those stressing the place of regular em­
ployment; and

Third, those requiring some combination of the 
places of contract and employment together with 
either the place o f the employee’s residence or the 
place of the employer’s business, or both.

The majority of States are in the first or second 
group. About 11 jurisdictions adhere to the “place 
of contract” test as the sole requirement; 62 seven 
require that they be the place of contract or the 
place o f regular employment,63 and three rely 
solely on the “ place of regular employment” test.64 
Among the States in the third group, North Caro­
lina, South Carolina, and Virginia, before they 
will cover an out-of-State injury, require that the

place of contract, the place of the employer’s busi­
ness, and the employee’s residence be in the State.

About 15 jurisdictions have no provision on the 
conflict of laws question or only ^..general provi­
sion that the workmen’s compensation act will be 
given extraterritorial effect.65 With one exception, 
the courts of these States have adopted the tradi­
tional requirements and have held that at leastone 
of the aforementioned criteria must be present be­
fore an out-of-State injury can be covered. In New 
York, however, the courts have apparently aban­
doned tradition and held that jurisdiction will be 
asserted if there are “sufficient significant contacts” 
with the State.66 These include, but are not limited 
to, the standard criteria discussed previously.

Owing to the lack of uniformity among statutes, 
it is not difficult to foresee trouble. Assume, for ex­
ample, that a worker is hired in State A, sent to 
work in State B, and is injured in State C. State 
C does not cover an in-State injury without addi­
tional contacts, State B requires that the contract 
of employment be made in the State, and State A  
requires the place of regular employment to be 
within the State. The worker receives no compen­
sation benefits because he has failed to meet the 
necessary criteria of any of the States involved 
for extraterritorial coverage.67

Several States have attempted to solve such 
problems among themselves by entering into agree­
ments whereby one recognizes the law of another 
as the exclusive remedy for an employee who is 
injured while temporarily working out of the State 
in which his employer is insured. Although the use 
of these reciprocal agreements is difficult to ap- 
raise, they are authorized by a significant number 
of statutes, usually by neighbor States where em­
ployees are frequently required to cross a common 
border. In these jurisdictions, they reduce the pos­
sibility of conflct and avert the possible loss of 
coverage.

DETERMINING DEGREE OF 
DISABILITY

Determination of the extent o f disability is per­
haps responsible for more litigation than any other 
single issue in workmen’s compensation. It requires 
not only correct application o f legal principles 
but also evaluation of facts, subjective complaints 
and opinions, and attempts to predict the future.
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Temporary Disability

As a general proposition (some jurisdictions use 
different terminology and slightly different classi­
fications), disability can be categorized in one of 
four classes: Temporary total disability, tem­
porary partial disability, permanent partial dis­
ability, and permanent total disability. Temporary 
total disability occurs when an injured worker, in­
capable of gainful employment, has a possibility 
or probability of improvement to the degree he will 
be able to return to work with either no disability 
or merely partial disability. Temporary partial 
disability is similar to temporary total in that it 
assumes a physical condition which has not sta­
bilized and is expected to improve. The difference 
lies in the worker’s current abilities. When tem­
porarily partially disabled, the worker is capable 
of some employment, such as light duties or part- 
time work, but is expected to improve to the degree 
that he will attain much of his former capability.

Permanent partial disability is reached when the 
injured worker has attained maximum improve­
ment without full recovery. That is, the worker 
has benefited from medical and rehabilitative serv­
ices as much as possible and still suffers a partial 
disability.

Permanent total disability represents the same 
physical situation except that the disability is total.

The determination of temporary disability, 
either total or partial, is least difficult as it re­
quires merely a determination of the employee's 
present physical condition in comparison with the 
work opportunities available. In practice, evalua­
tion of temporary disability is concerned only with 
the ability of the employee to return to work for 
his last employer. Assuming that an employee will 
be able at some point to return to work for his 
employer, and given the difficulties involved in 
obtaining employment for workers still under 
medical care, compounded by the probability that 
the now employment will be temporary, most ad­
judicators have either expressly or in practice 
adopted the proposition that unless the worker can 
return to his last job, or can be supplied with 
temporary light or part-time duties with his last 
employer, he remains temporarily totally disabled, 
even though he might be able to perform another 
job involving duties within his temporary physical 
limitations.

Permanent Partial Disability

The determination of the extent of permanent 
partial disability depends on what the jurisdiction 
chooses to label permanent partial disability. Three 
basic theories have been discussed in conjunction 
with the payment of workmen's compensation 
benefits for such disability. Their underlying phil­
osophies differ somewhat, as do the factors to be 
considered in applying each to a specific situation.

The “ whole-man” theory is concerned solely 
with functional limitations. Here, the only con­
siderations are whether the worker has in fact sus­
tained a permanent physical impairment and, if he 
has, to what extent does it interfere with his usual 
functions and abilities. Age, occupation, educa­
tional background, and other factors are not con­
sidered.

In the application of the “ wage loss” theory, the 
aim is to determine what wages the worker would 
have been able to earn had he not suffered a per­
manent impairment. When, owing to impairment, 
his earnings dip below the estimated wage figure, 
he is paid compensation equal to some percentage 
of the difference between the wages that he should 
have earned and those he is actually earning. Here 
the actual degree of physical impairment is of 
little or no importance. The only concern is the 
actual wage loss which has been sustained and 
whether it is due to the impairment.

Finally, with the “ loss of wage-earning ca­
pacity” theory, it is necessary to peer into the fu­
ture. After the worker has reached his maximum 
physical improvement, many factors, such as 
impairment, occupational history, age, sex, educa­
tional background, and other elements which af­
fect one's ability to obtain and retain employment 
are all considered in an effort to estimate, as a 
percentage, how much of the worker’s eventual 
capacity to earn has been destroyed by his work- 
related impairment. The worker is awarded bene­
fits on the basis of this computation. Benefits may 
be paid at the maximum weekly rate for a limited 
number of weeks or they may be based upon a per­
centage of the difference between wage-earning 
capacity before and after disability, to be paid 
until a dollar or time maximum has been reached.

These three basic theories are capable of being 
used also in combination. For example, some 
States expressly or in practice provide for the use 
o f either the “ wage loss” theory or the “ loss of
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wage-earning capacity” theory but also provide a 
benefit floor determined by the actual medical im­
pairment.68 Thus, a worker who sustains impair­
ment but no loss of wage or of wage earning 
capacity would still receive some permanent dis­
ability benefits.

The tedious or controversial aspects of rating 
for a significant proportion of permanent partial 
disability cases have been relieved by the use of 
schedules. The typical schedule covers injuries to 
the eyes, ears, hands, arms, feet, and legs. It states 
that for 100 percent loss (or loss of use) of that 
member, compensation at the claimant’s weekly 
rate will be paid for a specified number of -weeks. 
I f  loss or loss of use is less than total, the maxi­
mum number of weeks is reduced in proportion 
to the percentage of loss or loss of use. Only physi­
cal impairment is considered and the effect of the 
injury on wages or wage-earning capacity is 
ignored. I f  an injury is confined to a scheduled 
member, the benefits provided by the schedule are 
exclusive, even though disability rating on a wage 
loss or loss of wage-earning capacity basis might 
result in greater benefits. While this statement is 
true generally, some States provide additional 
benefits if use of one of the other theories does 
result in higher benefits being paid, if diminished 
wage-earning capacity continues after the sched­
uled amount is paid, if the scheduled injury re­
sults in permanent total disability, or if several 
scheduled injuries are sustained in the same acci- 
dent.69 Use of the schedule may be avoided also 
by showing that the effect of the scheduled injury, 
such as radiating pain, extends into other parts of 
the body.70 A  few jurisdictions limit the use of 
schedules to amputation or 100 percent loss of use 
of a member, as opposed to partial loss of use.71 
Another group not only makes the schedule ex­
clusive for permanent disability awards but re­
quires that the weeks for which benefits are paid 
during the healing period be deducted from the 
number of weeks authorized by the schedule be­
fore an award is made for permanent partial 
disability.72

Despite commentary and statutory language to 
the contrary, the workmen’s compensation systems 
o f the United States, with a few exceptions, oper­
ate primarily on the “ loss of earning capacity” 
theory. Even where statutory language seems to 
indicate clearly that only functional impairment is

to be considered, the courts have managed to hold 
that loss of earning capacity is the real considera­
tion. Even the use of schedules has been justified 
on an earning capacity basis as merely a legislative 
determination of irrebuttably presumed wage loss 
resulting from the impairment listed in the 
schedule.

It is questionable that any legislative history 
would back up this rationale. A consideration of its 
practical day-to-day application shows that in in­
dividual cases the presumption is without basis in 
fact. When one considers that a concert pianist and 
a laborer who have both lost two fingers would 
receive exactly the same compensation under a 
schedule award, the justification for the use of 
schedules, that of administrative efficiency, is ques­
tionable by all who hold equity is a basic aim of 
workmen's compensation.

Permanent Total Disability

Permanent total disability evaluation is, in most 
respects, merely an extension of the determination 
of permanent paitial disability. In fact, it is a part 
of the same process, since the factfinder’s only ad­
ditional task is to determine whether the worker’s 
wage-earning capacity is so destroyed that he is 
unable to compete in the job market.

Two aspects of the permanent total disability 
question warrant special attention.

First, most States employ presumptions, some 
even irrebuttable, which make the factfinder’s job 
much easier. For example, it may be presumed that 
the loss of sight of both eyes or the loss of any 
two limbs will constitute permanent total disability 
and thereby relieve the factfinder of the difficult 
task of evaluating all the factors previously men­
tioned. These presumptions in some cases may be 
rebutted by evidence of an established wage-earn­
ing capacity or may only apply for a limited 
period of time.

Second is the concept o f what permanent total 
disability actually means. The injured employee 
need not be completely helpless nor unable to earn 
a single dollar at a job. His limitations need only 
prevent him from competing in a practical way in 
the open job market and are such that no stable 
job market exists for him. The practical applica­
tion of this rule is known as the “ odd-lot” doctrine 
which means that an injured worker who is able 
to earn small amounts over a period of time will
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not necessarily be deprived of benefits for a perma­
nent total disability. It is recognized that these 
occasional earnings do not establish an earning 
capacity, although a record of continuous earnings 
at any type of job will generally be sufficient to 
result in benefits less than permanent total. The 
glaring exception to this rule is found in Louisi­
ana, where a skilled or semiskilled worker is con­
sidered permanently totally disabled if he is unable 
to perform the job at which he was working at the 
time of injury.73 As a result, workers whose in­
juries were relatively minor receive benefits for 
permanent total disability even though their post­
injury wages exceed those being earned at the time 
of injury. The application of such a rule is of such 
dubious merit it has been criticized and ques­
tioned74 even by the Louisiana courts.75

Permanent Disability Theories

The practical application of any of the perma­
nent disability theories, or a combination of sev­
eral, can be difficult. Primarily because of the 
number and kinds of factors which must be con­
sidered, the factfinder may have to determine 
which if any of the claimant’s complaints are 
genuine, which of two or more doctors to believe, 
which lay witnesses to believe, and, more im­
portantly, what effect the various factors will have 
on a given individual during the course of his life. 
The difficulty is compounded by the possibility of 
a series of short hearings over an extended period 
of time, the fact that many witnesses, even expert 
witnesses, may have some bias, and that other testi­
mony may be by deposition, denying the fact­
finder the opportunity of interviewing the de­
ponent. Naturally, the result obtained is often 
subject to question since many of the considera­
tions are purely subjective and are such that 
reasonable minds could easily differ.

Despite these difficulties, the determination of 
the actual extent of disability is generally left to 
the factfinder: a referee, commission, or jury. The 
factfinder is given little or no assistance other than 
the testimony of witnesses, of whom many are 
interested in the outcome of the case financially 
or otherwise.

To relieve the factfinder of some o f his burdens, 
California has provided a separate rating bureau

to provide opinions, both formal and advisory, as 
to the extent of an individual worker’s disability. 
The rating bureau receives requests for rating 
from the referee or from the parties themselves. 
The request for rating includes a description of 
the physical limitations of the claimant, as agreed 
to by the parties or determined by the referee, 
with other information such as age, sex, prior oc­
cupation, or education. These factors are weighed 
and applied in accordance with a preestablished 
guide, so as to obtain mechanically a determina­
tion of disability. Although this determination is 
not binding upon the factfinder, it is in practice 
extremely difficult to have the rating set aside 
unless inaccuracies can be shown in the factors 
upon which the rating was based.

Previous Impairments

The difficulties encountered in awarding bene­
fits for permanent disability are compounded, both 
in the selection and statutory implementation of 
philosophy and in the practical application of the 
statute, when the worker had a previous impair­
ment or sustained a compensable injury which 
aggravated or accelerated a preexisting condition. 
As a general rule, if a compensable injury aggra­
vates or accelerates a preexisting condition, the 
employer is responsible for all the resulting dis­
ability. However, five States (California, Florida, 
Kentucky, Mississippi, and North Dakota) require 
that the part of the resulting disability which is 
attributable to the preexisting condition be appor­
tioned out of the award for permanent disability 
and borne by the employee or a special fund. In 
California and Florida, the worker does not re­
ceive permanent disability benefits for that por­
tion of the disability which would have resulted 
from the natural course of the preexisting condi­
tion or disease by the time of the award for perma­
nent disability benefits. In the remaining States, 
the amount to be apportioned out is based upon 
the doctor’s evaluation as to how much of the re 
suiting disability is “ due” to the preexisting con­
dition or disease.

There is another serious problem which con­
cerns workers who already suffer from a physical 
impairment. With the introduction of workmen’s 
compensation legislation in America, employers 
soon realized that they had to consider disability
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in their hiring and retention policies. After a few 
judicial decisions interpreting “ disability” , it be­
came obvious that an employer’s workmen’s com­
pensation experience and his premiums or self- 
insurance payments could depend on his selection 
of employees. An injury resulting in loss of an eye 
could cost 200 weeks of benefits for one worker, 
and lifetime benefits for another worker who had 
previously lost sight in his other eye. Workmen’s 
compensation legislation, originally intended to 
help the injured, may prejudice employers against 
previously impaired workers, regardless of the 
source of their impairment. Even disabled war 
veterans are at a disadvantage.

The proposed solutions were, for the most part, 
not particularly satisfactory. I f  the employer was 
required to pay for the entire disability resulting 
from a second injury in combination with the first 
injury, in combination with the first injury, the 
employee would be reimbursed to the fullest extent 
possible. However, employers facing that risk 
would hesitate to employ the handicapped. The 
option of paying benefits only for the effect of the 
second injury considered by itself, might have been 
more satisfactory to the employer and might have 
reduced prejudice against employment of impaired 
workers. For the worker who sustained a second 
injury resulting in greatly increased disability, 
however, the result could hardly be considered 
satisfactory or in keeping with the purpose of 
workmen’s compensation. A similar proposal, that 
of permitting an employee to execute a specific 
waiver of disability as part of his contract of hire, 
offered the same prospect: an impaired worker 
might be able to obtain or retain work but when he 
was injured again the chances of winding up on 
the welfare rolls were unfortunately high.

Second-Injury Fund

The solution, or compromise was the introduc­
tion of the second-injury fund, also known as the 
subsequent-injury fund, special fund, or similar 
designation (chapter 11).

Although the intent of the various fund provi­
sions is basically the same, the statutory schemes 
do vary in a number of combinations and permuta­
tions of types of prior and subsequent injuries 
covered, methods of payment, and sources of 
financing.

THE EXCLUSIVE REMEDY DOCTRINE 
AND THIRD PARTY LIABILITY

Before workmen’s compensation laws were 
enacted in the States, an employee, in order to 
recover damages for a work-connected injury, al­
ways was required to show some degree of fault on 
the part of his employer. Under what is now known 
as the quid pro quo of workmen’s compensation 
law, employers accepted, or were required to ac­
cept, responsibility for injuries arising out of and 
in the course of employment without regard to 
fault. In exchange, employees gave up the right to 
sue employers for unlimited damages. These 
agreements are usually referred to in the State acts 
as “ exclusive remedy” provisions, a term that is 
quite misleading. In no State are workmen’s com­
pensation benefits necessarily the only remedy 
available to an injured worker. Depending upon 
the wording of the applicable statute, the worker 
may bring a negligence action against a fellow 
worker, another contractor on the same job, or 
some other entity or individual who caused the 
compensable injury. From the employer’s view­
point, it is best to refer to the doctrine as the “ ex­
clusive liability rule” . As the employee sees the 
rule, it remains an “ exclusive remedy” for obtain­
ing compensation from the employer. But neither 
liability nor remedy are perfectly exclusive.

Residual Employer Liability

Whatever might have been the intent of work­
men’s compensation statutes, in a number of situa­
tions, the employer remains open to suit by an in­
jured employee or those claiming through him.

Noncomplying employers.—The employer who 
fails to comply with the coverage terms of a com­
pulsory workmen’s compensation law or chooses 
not to accept the protection of an elective law ex­
poses himself to full liability. Employers who 
eschew protection of the workmen’s compensation 
law, or neglect to conform to its requirements, are 
objects of negligence actions that remain in the 
workmen’s compensation system. This is true par­
ticularly when employers fail to comply through 
result of a technical lapse, such as unintended 
delay in premium payments or failure to file re­
quired documents. Typically, in such situations, 
an injured employee may choose between recover­
ing compensation benefits or suing the noncomply­
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ing employer for unlimited damages, based either 
upon common law negligence or some statutory 
provision. I f  the employee elects to sue, the em­
ployer is. deprived of his common law defenses 
(contributory negligence, fellow servant doctrine, 
and assumption of risk). In one jurisdiction,76 no 
negligence on the part of the employer need be 
shown.

Where the law is elective, and the employer has 
decided not to be covered, the injured worker can­
not claim compensation benefits but is limited to 
common law or statutory action. The defending 
employer here also is deprived of his common law 
defenses, which are of sufficient importance to pro­
vide employers with a significant incentive to elect 
coverage where possible.

Noncompensable injuries or diseases.—Those 
employers who have fully complied with the work­
men’s compensation law may still find themselves 
defendants in a valid law suit. For example, in all 
but a few jurisdictions, the exclusive liability 
doctrine applies only to those injuries or diseases 
which are compensable under the applicable work­
men’s compensation law.77 I f  the employee’s injury 
or disease does not qualify as “ compensable” , for 
reasons such as a failure to fall within the State’s 
definition of “ accident” , the employer-employee 
relationship becomes irrelevant and the employee 
retains his common law or statutory right to sue.

Attempts to expand this doctrine to include the 
right to bring suit to recover damages for those 
elements of injuries which are not compensated for 
by the workmen’s compensation law have been 
uniformly rejected by the courts. An employee who 
has sustained an injury arising out of and in the 
course of his employment but suffers only dis­
figurement which does not affect his wage earning 
capacity is entitled to no compensation for the dis­
figurement under a number of statutes.78 Neverthe­
less, a negligence action, even if it sought damages 
only for the uncompensated disfigurement, would 
still be barred on the grounds that the underlying 
accident itself was compensable.

This doctrine applies also to occupational dis­
eases and latent injury when the effects are not 
discovered or discoverable until after the claim 
period expires. Although the failure to file bars 
compensation benefits, no common law action by 
the worker is permitted.

Suits by persons other than employees.—A
number of jurisdictions have held that the exclu­
sive liability of the employer does nofe-bar suits by 
persons other than the actual employee. Under the 
language of these provisions, actions have been 
held to lie by husbands or wives for loss of con­
sortium resulting from an injury to their spouse 
and by those who are not entitled to claim compen­
sation death benefits.79 In a similar vein, parents of 
illegally employed minors have been permitted to 
bring negligence actions for injuries to their chil­
dren on the reasoning that, since the employment 
itself was illegal, it cannot be held to disturb the 
parents’ common law rights.80

Willful misconduct.—A complying employer 
often may be sued when he is guilty of what is 
generally referred to as willful misconduct, in­
cluding intent to cause injury and willful failure 
to provide safety devices. Several jurisdictions 
have held that immunity does not attach to these 
situations on the theory that the injury was not 
“ accidental” ,81 or, in jurisdictions not having a “ by 
accident” requirement, that the injury does not 
“ arise out of the employment.”82

In about five jurisdictions,83 an injured employee 
has the option to sue at common law for intentional 
injury by the employer. In one State,84 such a suit 
may be brought for willful misconduct and in an­
other 85 for willful acts or gross negligence causing 
death.

Dual-capacity doctrine.—A recent line of cases 
in California established a “ dual-capacity doc­
trine” treating employer-physicians and other 
similar combinations as split personalities.86 An 
employee working for a physician may suffer a 
compensable injury and receive negligent medical 
treatment from his employer. For purposes of a 
malpractice action, the employer is treated as hav­
ing a separate existence, apart from the employ­
ment relationship, and is looked at strictly as a 
physician providing medical care to a patient. He 
thereby remains open to suit, thus creating an­
other exception to the exclusive liability rule.

Third Party Over Suits

A highly controversial question is whether a 
third party in an action brought by an employee 
can recover over against the employer when the 
employer’s negligence has contributed to the in­
jury.87 While the U.S. Supreme Court has laid to
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rest a number of the uncertainties, the law remains 
in a formative stage. There are three possible situa­
tions :

(1) Third party seeks a tort-type recovery 
(contribution).

(2) Third party seeks a contract-type recov­
ery, with the source of the third party/ 
employer relationship being contractual.

(B) Third party seeks a contract-type recov­
ery, with no contract between the parties.

Contribution.—This is the least controversial 
of the third party actions. The great majority of 
jurisdictions, relying on the rationale that the em­
ployer’s sole liability is statutory, holds that he 
cannot be sued or joined by a third party as a joint 
tort-feasor, either under a contribution statute or 
at common law. In the ordinary case, when an em­
ployee is injured by the joint negligence of an 
employer and a third party, any bid for contribu­
tion from the employer will fail. Furthermore, the 
employer will generally be relieved entirely of any 
liability, since compensation payments by him will 
be reimbursed after judgment is obtained against 
the third party. Pennsylvania has sought relief 
from this all-or-nothing policy by holding that 
contribution rests not upon common liability of 
the parties (since employer is liable only under 
the compensation law), but rather upon their com­
mon negligence.88 Once the requirement of joint 
liability is removed, the employer's defense based 
on absence of liability to the employee collapses. 
Having overcome this hurdle, Pennsylvania has 
also arbitrarily limited the amount of contribu­
tion by the employer to the amount of his compen­
sation liability.89 North Carolina90 and Cali­
fornia 91 aim for a compromise of the interests of 
the employer and third party in this type of case 
by a more direct method. Both States follow a 
judge-made rule that where the employer’s negli­
gence contributes to the injury, the employee’s 
third-party recovery is simply reduced by the 
amount of compensation received.

Contract-type recovery (indemnity).—The 
clearest exception to this exclusive liability doc­
trine of workmen’s compensation is the third 
party’s right to enforce an express contract in 
which the employer specifically or implicitly 
agrees to indemnify the third party for the kind 
of loss that he has suffered by having to pay the 
injured employee. An example of this is the land­

lord/tenant relationship in which an employer 
promises in his lease to hold the landlord harm­
less. Thus, if an employee is injured and recovers 
against the landlord, the landlord may be able to 
recover against the employer. The right to in­
demnity may be enforced without any express 
agreement, however, if the third party can show 
that he and the employer stood in a special legal 
relationship which carried with it the obligation 
of indemnification. An obvious example of this is 
the bailee/bailor relationship. Generally these 
cases will also reveal an additional factor of dis­
parity between the minor, technical fault of the 
third party and the active negligence of the 
employer.

When the employer is a contractor doing work 
for the third party, there may be an implied obli­
gation running from the employer to perform with 
due care, with a further accompanying implied 
agreement of indemnity for breach of this obliga­
tion. This doctrine, associated with and strongly 
influenced by the decision of the United States 
Supreme Court in Ryan Stevedoring Co. v. Pan- 
Atlantic Steamship Corp,,92 circumvents the ex­
clusive liability doctrine of workmen’s compensa­
tion by relying on the contractual obligations 
between the employer and the third party.

The fact that a relationship is contractual, how­
ever, does not in itself mean that every activity 
pursued in fulfillment of the contract necessarily 
carries with it an implied obligation that will sup­
port an indemnity action. To begin with, it has 
been held that even if there exists a contract be­
tween the employer and third party, an independ­
ent duty to indemnify does not arise unless the 
functions being performed were a service to the 
third party under the contract.93 Secondly, the 
misconduct of the parties must be compared. I f  the 
third party’s negligence rests merely on a tech­
nicality, there lies no problem in requiring indem­
nification by the employer. Furthermore, there is 
clear authority for the proposition that there may 
be indemnity when an injury results from the con­
current negligence of the employer and the ship­
owner.94 An analysis of the actual amount of rela­
tive fault in the employer and the third party that 
will sustain indemnity liability is required. Four 
principal patterns arise:

(1) "Where the employer creates a dangerous 
condition and the third party fails to dis­
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cover, the employer is generally liable for 
indemnity.

(2) Where the third party creates a danger­
ous condition and the employer fails to 
discover, the employer is generally not 
liable for indemnity.

(3) Where the third party creates the danger- 
out condition and the employer discovers 
it, but continues to work, there is a gen­
uine split of opinion. The majority opin­
ion is that continuing work is in itself a 
breach of the implied warranty of work­
manlike service. On the other hand, the 
minority view reasons that the employer, 
although perhaps negligent, performed 
not in breach of his contract but in ac­
cordance with it.

(4) Where the third party creates a danger­
ous latent condition and the employer ac­
tivates it by his own affirmative conduct, 
the Supreme Court has held the employer 
to be liable for indemnity if the employ­
er’s negligence amounted to a breach of 
his implied warranty of workmanlike 
performance.95

Noncontractual indemnity.—When no con­
tractual relationship exists between the employer 
and the third party, the third party may still make 
its claim in the form of indemnity rather than in 
tort. The great majority of decisions, however, 
hold that when the relationship between the par­
ties does not spring from a contract or a special 
position, the third party cannot obtain indemnifi­
cation. Here there is no implied obligation capable 
of penetrating the exclusive liability rule.

Liability of Individuals Other Than Employers

While the employer’s liability to common law 
suit is limited to those specific situations noted 
above, as a general rule anyone else can be sued 
under generally available remedies such as tort or 
breach of warranty unless granted immunity. The 
laws o f the various jurisdictions in one way or 
another grant immunity to certain classes of indi­
viduals who presumably bear some special rela­
tionship to the injured employee.

The largest group of individuals or entities im­
mune to suit by an injured employee consists of 
insurers and independent contractors managing 
self-insurance operations. This category received

considerable attention after an Illinois court de­
cision 96 held that, under Florida law, an insurer 
could be sued by an injured workman for negli­
gent performance of safety inspections. Since this 
action was not anticipated by most legislatures in 
the passage of “ exclusive remedy” provisions, 
statutory amendments were quickly passed insu­
lating the insurer from potential liability. At 
present, approximately 27 jurisdictions97 forbid 
negligence actions by employees against their em­
ployer’s insurer. Other jurisdictions have ex­
pressly held them open to suit.98

The next largest group immune to common law 
suit consists of fellow employees who, in the course 
of their employment, are the cause of a compensa­
ble accident. The major source of such litigation 
concerns parking-lot and carpool accidents. The 
prevalence of liability insurance has made law 
suits against fellow employees worthwhile in these 
situations. Some 26 jurisdictions99 now confer 
immunity on this particular group. Approxi­
mately the same number of jurisdictions also for­
bid negligence actions by employees o f subcontrac­
tors against the general contractor on the same 
job site.100 This result is usually reached when 
the subcontractor is uninsured but there has been 
a trend toward granting immunity to the gen­
eral contractor even if the subcontractor is in­
sured on the basis of the general contractor’s 
potential liability for compensation payments as 
the statutory employer of the employees of 
subcontractors.101

As a general rule, treating physicians remain 
amenable to suit unless they fall under some cate­
gory of exclusion, such as fellow employee. How­
ever, two States, West Virginia and Oklahoma, 
provide specific exemption for treating physicians: 
West Virginia in all cases,102 and Oklahoma in 
cases where the injured worker has accepted com­
pensation benefits.103

Who May Bring Suits Where Permitted

Once it has been determined that a party is liable 
to suit, it remains to be determined who may bring 
action. Although an employee injured by a suable 
third party tort-feasor has always had the right to 
bring an action for damages against that party, 
such a course was not always advisable in the past. 
Several States required an absolute election by the 
employee between claiming compensation or bring-
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employee entirely empty-handed.

The recent trend has been to abolish all require­
ments of election of remedy, although several 
States’ statutes are still couched in terms of “elec­
tion.” 104 Only Texas continues to force the em­
ployee to risk his substantive rights by “making 
the proper choice.” Even there, the election proce­
dure is a one-way proposition; a prior third party 
suit bars a compensation claim but not vice versa. 
An election is not considered to have been made 
until a final determination in the suit has been 
rendered.

Allowing an injured employee to seek remedies 
in two directions does not necessarily allow him a 
double recovery as a windfall. Ohio and West Vir­
ginia are unique in permitting the worker to retain 
any amounts recovered under the compensation 
system as well as all damages awarded him in a 
civil action. Neither State has any third party 
statutory provisions whatsoever; both are exclusive 
State fund jurisdictions.

Subrogation Schemes

In order to determine which parties may sue 
after compensation has been paid or awarded, the 
theory of subrogation applied within a particular 
jurisdiction must be examined. There are, today, 
four basic schemes of subrogation:

(1) Only the employee has the right to bring 
the action against the third party. Four 
jurisdictions105 presently follow this 
procedure.

(2) Suit may be brought by either the em­
ployee or the compensation-paying party. 
This scheme, employed in approximately 
22 States, generally will include some 
form of notice and right-of-joinder 
provision.

(3) Employee priority, employed in approxi­
mately 24 States, entitles the employee in 
a given time to exclusive right to institute 
an action for damages. At the end of this 
prescribed period, the employer is allowed 
to bring the action. In about half of these 
jurisdictions, the right of action becomes 
exclusively that of the employer, while 
the other States allow either the employer 
or the employee to sue during this period. 
A growing number of States among those

which treat the employee’s failure to sue 
as an assignment of the right of action, 
now refuse to recognize such an assign­
ment unless the employer has given the 
employee sufficient notice that an assign­
ment shall occur.106 A  few jurisdictions 107 
make this period intermediate, with a final 
right to sue remaining in the employee 
if the employer has taken no action.

(4) A  small minority of jurisdictions108 give 
an exclusive right to sue for some period 
of time not to the employee but rather to 
the employer.

Distribution of Proceeds From Suits

The final significant issue within the realm of 
third party liability, whether the employee or the 
subrogated payor of compensation brings the ac­
tion, is the manner in which proceeds of such a 
suit are to be distributed. Although specific tech­
niques differ, the majority of States allow the 
payor of compensation first claim on the recovery 
to the extent of the compensation it has paid or is 
liable to pay, with any excess going to the em­
ployee. Even if a statute merely provides for the 
employer to be reimbursed for the amount which 
it has actually paid to date, the excess of the re­
covery paid over to the employee will stand as a 
credit against the future liability of the carrier. 
Some States,109 as an incentive, allow an employer 
who brings the action to retain a percentage of the 
excess over and above the amount necessary to 
reimburse him for his liability. On the other hand, 
some 110 have given the employee a certain per­
centage of the recovery regardless of whether or 
not the employer can be reimbursed. Here the aim 
is to give incentive to the employee to bring the 
action or cooperate with the employer who does. A 
small minority of jurisdictions to some extent split 
the cause of action by setting the amount of com­
pensation paid or to be paid as the maximum re­
covery permitted in an action brought by the 
employer.

Florida has attempted to introduce a concept 
of equity into the distribution process. In those 
actions in which the employee exercises his right 
to sue the negligent third party, the court dis­
tributes proceeds on an “ equitable distribution” 
basis.111 Reimbursement to the employer, therefore,
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depends entirely upon what the court determines 
to be fair under the circumstances.

The question of attorney's fees and expenses 
enters into the distribution of proceeds. Usually 
costs of collection are deducted before determining 
either an employer's lien or an employee’s excess 
recovery so that reimbursement and payments are 
calculated upon net recovery. Under a large num­
ber of statutes, however, when recovery is achieved 
by an employee, the payor of compensation is re­
quired to pay a share of the costs proportionate 
to his share of the recovery. The distinction can 
be quite an important one for. under the propor­
tionate system, an employer will never realize full 
reimbursement. In contrast, the employer does 
realize full reimbursement under the net recovery 
system unless the net recovery will not cover the 
amount due him.

TWILIGHT CONDITIONS

There is far from complete agreement as to the 
propriety of compensating all job-related injuries. 
No one questions the entitlement to compensation 
of a worker whose hand is crushed by defective 
machinery, yet many would hesitate to award bene­
fits to a worker who suffers a nervous breakdown 
under pressures of the assembly line. There are 
several kinds of “ injuries” or “ disabilities” which 
arouse such reluctance or outright antagonism to 
awarding compensation. Although the reasons for 
this attitude may differ from case to case, a thread 
of continuity among them creates a category of 
compensation problems called “ twilight condi­
tions.”

Heart Attacks

One of the most emotional and controversial 
issues in workmen’s compensation law, heart at­
tacks have been treated somewhat differently than 
other work-related injuries. In the past, the ma­
jority of jurisdictions refused awards in heart 
cases without a showing of either a blow to the 
heart or unusual strain followed by an immediate 
heart attack. However, the ratio has gradually 
changed. Those jurisdictions which will compen­
sate heart attacks on the basis of causal connection 
without the need for a showing of unusual exer­
tion or trauma outnumber approximately 2 to 1 
those which will not. The division is not precise.

Jurisdictions which do not require a showing of 
unusual exertion may. in a given case, somehow 
tighten their requirements for compensability or 
proof of compensability because of a fear that 
“ gates are being swung open too wide.” On the 
other hand, courts requiring the showing of un­
usual exertion sometimes go to extremes to find 
unusual exertion in what would ordinarily appear 
to be the most commonplace effort in the course of 
a particular job.112

The trend is perhaps best illustrated by the his­
tory of New York’s heart cases. Originally re­
quiring a showing of unusual exertion, the New 
York system developed a tendency to find unusual 
exertion where in reality there was little exertion, 
and a small degree of “ unusualness.” 113

In its attempts to reconcile these decisions with 
its judicial pronouncement of the unusual exertion 
test, the New York courts introduced a three-part 
test. Compensation may now be awarded in heart 
cases if the exertion or strain was greater than the 
employee's usual work, or was greater than the 
wear and tear of ordinary life, or was greater than 
the usual work of other employees; a far cry from 
what other jurisdictions consider the “ unusual ex­
ertion test” , which requires that the exertion be 
unusual for this particular worker.114 In such juris­
dictions, the degree of exertion necessary to award 
compensation to a laborer is much greater than 
that necessary for an award of compensation to a 
salesman.

Several factors arouse concern about compen­
sating heart cases. Heart disease is common in the 
United States and appears in many circumstances. 
An acute episode is almost always preceded by 
degenerative vascular system changes which are 
found in almost all adults and are to a ^reat extent 
not work related. Finally, the medical profession 
is divided as to the actual causes of acute episodes. 
Almost every contested case hears medical testi­
mony presented from opposing sides with one set 
attributing the heart attack to work related causes 
and the other denying any causal connection.

The concern with heart cases extends both to the 
question of compensability and the question of how 
much compensation should be paid once a heart 
attack is held to be compensable. Some feel that 
heart attacks are not legitimate work-related in­
juries and should under no circumstances be com­
pensated. Others feel that, while heart disease may
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be a legitimate class of compensable injuries, the 
etiology is so complicated and questionable that all 
heart cases should be removed from the preview of 
workmen's compensation law.

Even when it is agreed that a heart attack is 
compensable, the amount of compensation bene­
fits to be paid is often questioned. Given what may 
well be a large non-work-related component of a 
heart attack, the question arises as to whether it is 
equitable to insist that the employer bear the full 
cost of the heart attack. The overwhelming ma­
jority of jurisdictions apply the rule which is well 
established in the common law : As the employer 
takes the employee as he finds him, with all his 
infirmities and degenerative conditions, the em­
ployer is liable for the entire expense which re­
sults when a work-connected incident acts upon 
these preexisting conditions in such a way so as to 
cause injury.

Five jurisdictions, California, Florida, Missis­
sippi, Kentucky, and Xorth Dakota, apportion 
awards for permanent disability where the com­
pensable problem is the result of a work-connected 
cause acting upon the preexisting condition. The 
methods of apportionment vary as do the circum­
stances under which the apportionment may be 
applied, but the basic intent is that the employer 
should not bear the full cost of the heart attack. 
Either the employee or a special fund is required 
to share the burden.

New medical diagnostic techniques may be 
created, old ones refined, and the etiology of heart 
disease may be better understood. Even so, the 
different philosophies of those concerned suggest 
that no resolution of the issue will be satisfactory 
within the. concept of workmen's compensation.

Mental Injury 115

Three distinct groups of cases associated with 
mental or nervous injuries are :

(1) Mental stimulus causing physical injury
(2) Physical trauma causing nervous injury
(3) Mental stimulus causing nervous injury

Mental stimulus causing physical injury.—
The first category is accepted as compensable 
almost universally. A sudden impulse followed by 
an immediate physical impact; i.e., a sudden emo­
tional event causing paralysis is clearly compen­
sable. An injury from extreme, protracted fright 
also creates little controversy. Although agree­

ment is less likely when sustained job pressure is 
said to cause a heart attack or cerebral hemor­
rhage. in only three cases 116 have such injuries 
been held noncompensable, in sharp contrast with 
the majority of decisions.

Physical trauma causing nervous injury.—It 
has been held uniformly that the full effects of a 
physical injury, including neuroses, are compen­
sable. An endless variety of disabling psychic con­
ditions have been recognized as legitimately 
compensable. As in other aspects of compensation 
law, a preexisting weakness in the form of a neu­
rotic tendency does not lessen the compensability.

Mental stimulus causing nervous injury.— 
This third group of cases is a battleground where 
new law is developing. Into 1972, decisions on the 
issues of compensability were evenly divided.

Bailey v. American General Insurance Co.,117 
is held to be the “most significant case yet to ap­
pear on the subject of nervous injury” .118 In this 
decision, a nervous injury was held compensable 
under a statute defining injury as “ damage or 
harm to the physical structure o f the body” 119 
(author's emphasis). The court based its decision 
on the rationale that the physical structure is not 
assorted organs and ti: mes but the entire function­
ing being. More and more cases follow such reason­
ing as the courts, in order to determine compensa­
bility. look simply to the question of whether there 
has, in fact, occurred a real disability.

Other considerations.—Decisions cited in each 
of the categories above deal exclusively with the 
concept of “ injury". Even if a mental disorder 
qualifies as a compensable injury, other grounds 
may limit recovery. The claimant may fail to 
satisfy the basic test of “by accident” or “arising 
out of the employment” . In Liebmann Artie Ice 
Co. v. John T. Henderson,120 the court held that 
the employee's stroke was not compensable because 
it arose from his own temper rather than “ in the 
course of his employment” . In addition, even after 
having met these conventional tests, a claimant 
might fail to establish a satisfactory causal con­
nection between the stimulus and the injury.

Probably the most provocative mental injury 
issue concerns “compensation neurosis” . Such a dis­
ability may take the form of an unconscious desire 
to prolong or attain compensation or sheer anxiety 
over the outcome of pending compensation litiga­
tion. Both of these categories represent genuine



200

disability neuroses and must be distinguished from 
conscious malingering.

Of the comparatively small number of cases that 
have been reported in this area,121 a majority have 
accepted the compensability of such a neurosis. 
Those decisions which have denied compensation 
may have been influenced by a fear that the fine 
line between malingering and compensation 
neurosis cannot, as a practical matter, be drawn 
successfully.

Summary.—Any element of the “ physical” 
present either in the cause or the effect will vir­
tually ensure compensability of a mental or ner­
vous injury, i f  work-related. Decisions on cases 
involving both a mental stimulus and injury, al­
though still sharply divided, indicate a trend to­
wards coverage and an emphasis simply on “ disa­
bility” rather than “physical” or “nervous” .

Suicide

Closely related to claims for mental injuries is 
the question of compensation for suicide. The basic 
issue usually is whether or not the suicide is de­
termined to have an intervening cause, thereby re­
lieving the employer of liability on the theory that 
the death did not arise out of the employment. 
Controversy centers on the degree of mental dis­
order which a court will regard as relating a sui­
cide directly to occupational injury. In the past, 
decisions almost always turned on whether the em­
ployee killed himself through a voluntary (though 
insane) action or through a delirious impulse. Sui­
cides awarded compensation usually employed a 
violent or eccentric method. The landmark decision 
applying this “voluntary versus delirious” test de­
rived from In re Sponatski (1915).122 The “ Spon- 
atski Rule” reads:

It is that, where there follows as the direct 
result of a physical injury an insanity of such 
violence as to cause the victim to take his own 
life through an uncontrollable impulse or in a 
delirium of frenzy “ without conscious volition 
to produce death, having knowledge of the 
physical nature and consequences of the act” , 
then there is a direct and unbroken causal 
connection between the physical injury and 
the death.123

Before this workmen’s compensation case, this 
standard was used in Daniels v. N&w York , New 
Haven, and Hartford Railroad Co. (1903),124 
which involved a tort action.

While some jurisdictions continue to adhere to 
the rationale of Sponatski, a large number have 
either abandoned it or, in cases of first impression, 
adopted a “ chain-of-causation” test. The reasoning 
in these jurisdictions is that the backbone of the 
Sponatski ruling is largely derived from stand­
ards of negligence and criminal law, standards 
which have no place in the law of workmen’s com­
pensation based on “ work-connection” rather than 
fault.

According to the modern courts, there can be 
no intention to commit an act, in the sense of the 
workmen’s compensation law, if  the mind of the 
employee is not sound, i.e., if because of compul­
sion due to a work-connected injury he is unable 
to exercise sound discretion. Arthur Larson sum­
marizes this position in his treatise on workmen’s 
compensation, concluding:

I f  the sole motivation controlling the will 
of the employee when he knowingly decides 
to kill himself is the pain and despair caused 
by the injury, and if the will itself was de­
ranged and disordered by these consequences 
of the injury, then it seems wrong to say that 
the exercise of will is independent, or that it 
breaks the chain of causation. Rather, it seems 
to be in the direct line of causation.125

It should be noted that even in the modern trend 
of thought, the act of suicide may be seen as an 
independent, intervening cause, unless the evidence 
shows that, without the injury, there would have 
been no suicide.

Few suicides have been held compensable if they 
were not preceded by definite physical injury. 
With advances in compensation for mental dis­
orders, however, it appears possible that eventually 
compensation will not be denied simply because 
of lack of a physical injury.

Cancer

The compensation of occupationally-related 
cancer cases does not present any particular prob­
lems not discussed above. The same sources of dis­
agreement and reluctance persist here as in cases 
on heart conditions or mental ailments. The gen­
eral public does not think of cancer as an occupa­
tional hazard. The etiology of the disease is often 
uncertain. Many compensation claims are based on 
aggravation rather than direct causation of cancer. 
Such factors combine to encourage litigation. The
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most difficult issues are medical. Despite extensive 
research, the precise etiology of many, if not all, 
forms of cancer is either completely unknown or 
at least uncertain. As in heart cases, medical 
witnesses testify on opposing sides. Moreover, 
in many jurisdictions the opinion of a general 
practitioner may be accepted over the opinion of 
a specialist. As a practical matter, family phy­
sicians who are familiar with the claimant or the 
decendent’s dependents may be inclined, with or 
without intent, to favor compensability. Further­
more, because of the emotional element in many 
forms of cancer, judges and other fact-finders 
often are susceptible to giving the claimant the ex­
treme benefit of the doubt. Such cases and deci­
sions tend to obscure basic issues and hamper ar­
rival at proper solutions. Cancer issues in work­
men’s compensation will grow more acute. As 
epidemiologic studies confirm suspicions that many 
occupations present cancer hazards, and as their 
findings become known, more claims against em­
ployers may be expected and more legal changes 
may be demanded.

MISCELLANEOUS

In addition to the foregoing sources of litigation 
in workmen’s compensation, touched on all too 
briefly for those seeking full understanding of the 
system, certain other aspects of the law should be 
mentioned, at least in passing, although space does 
not permit proper appreciation of their importance 
or implications.

Coverage

As noted elsewhere, workmen’s compensation 
laws do not, for a number of reasons, cover all 
workers. Consequently, many cases are litigated 
either to bring individuals within the statutory 
definition of a covered employment or to avoid 
such coverage. In States which limit coverage to 
hazardous or extra-hazardous employment, the 
question is whether a particular job comes within 
the statutory definition of hazardous employment 
or falls within the meaning of a specifically listed 
job. Where there are numerical exemptions, it must 
be determined whether a particular employer qual­
ifies for coverage. The legal question may be, who 
is to be counted as his employees? As certain oc­
cupations often are specifically excluded from

coverage, courts may be asked to decide if a par­
ticular worker is or is not, for example, “ agricul­
tural” or “ domestic” worker. A large body of case 
law has developed concerning the question of 
whether particular individuals are “ employees” 
within the meaning of the workmen’s compensa­
tion law or whether they are “ independent con­
tractors” , which are almost universally excluded 
from coverage. The same holds true for so-called 
“ casual” workers, who also are often excluded.

Benefits

The term “ average wage” , used quite frequently 
in this document, provides a source of controversy 
despite its apparent precision. Many different 
formulas are used to determine the average wage. 
Employee and employer often disagree as to the 
actual average wage or what it should include. As 
items such as tips, free meals, uniforms, and other 
fringe benefits generally are included, the calcula­
tion of all these factors can lead to disputes. In 
addition, most laws provide that the usual statu­
tory formula for determining the average wage 
may be modified or ignored where it is difficult to 
apply or would result in manifest injustice. Such 
circumstances also foster litigation.

In death cases, claimants must meet several tests. 
At least, they must show that they fall within the 
meaning of a statutory term, such as a “ wife living 
with the decedent at the time of his death” , a 
“ child” , a “parent” , or some other degree of rela­
tionship. Many of these categories come with a 
conclusive presumption of dependency so that, once 
it is shown that the individual claimant falls with­
in one of these categories, benefits are payable 
without further proof of dependency. However, as 
many laws require a showing of either total or 
partial dependency, thousands of cases have been 
litigated in an attempt to determine what total or 
partial dependency is.

Notice and Claim Periods

The requirement that an injured worker give 
notice to his employer after he has sustained a 
compensable injury and file a claim for benefits, 
is discussed in chapter 14. Although chapter 14 
does not specifically deal with litigation, it readily 
shows that the rules can be a major source of con­
troversy on such questions as when the notice and
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claim period begin to run, whether notice was 
actually given, whether it was in proper form and 
to the proper person, whether a failure to give 
notice is excusable, whether a particular document 
is sufficient to constitute a claim, or whether it was 
necessary to file.

Procedure

Litigation itself in the compensation system 
fosters additional litigation. The usual questions 
of evidence, the use of presumptions, and the 
proper procedure to be followed in establishing 
or denying a claim all have been the subject of con­
troversy. Similarily, appellate procedures are sub­
ject to dispute. Numerous appeals have been taken 
merely for the purpose of disputing appellate 
procedures. Other procedural aspects of work­
men’s compensation, such as the circumstances per­
mitting reopening of a claim which has had a 
determination of disability, or settling a claim 
and perhaps closing it once and for all, also play 
a significant part in the litigation of workmen’s 
compensation.
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